© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

UN TED STATES DO STR CT GOURT
-

NCRTHERN DO STR CT

HO
EASTERN DM S (N

DALE BEDMRD M CHAEL, et al .,
Paintiffs, Case No. 1: 07C/3818
Akron, Chio
VS. Védnesday, My 28, 2008
9:00 a.m
PALL THOWPSON et al .,
Def endant s.

TRANSCR PT G- BV DENTI ARY HEAR NG QN MOTI ON TO | NTERVENE

BEFCRE THE HONCRABLE JOHN R ADAVE
UN TED STATES DO STR CT JUD&E

APPEARANCES:

For the Paintiffs:

For the Def endants:

For the Intervenors:

Gourt Reporter:

Arthur L. Fox, Il

Lobel , Novi ns & Lanont

888 17th Sreet, NW Suite 810
Véshi ngt on, DC 20006

(202) 371-6626

Joseph Querrieri, Jr.

Querrieri, Enond, daynan & Bartos
1625 Massachusetts Avenue, NW
Suite 700

Véshi ngt on, DC 20036

(202) 624- 7400

Joyce ol dstein

Law G fices of Joyce Goldstein
1040 Leader Buil di ng,

526 Superior Avenue, NE

d evel and, C(H 44114

(216) 771-6633

CGarol i ne Mahnke, R\R R

Federal Building & U S Gourthouse
2 South Miin Sreet, Suite 568
Akron, Chi o 44308

(330) 252-6021

Proceedi ngs recorded by nechani cal stenography; transcript
produced by conput er-ai ded transcription.




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Védnesday, My 28, 2008, 9:00 a. m
THE GQORT: For purposes of the record the Gourt
has before it today Case Nunber 1:07C/3818. The case is
captioned Dal e Edward Mchael, et al., plaintiffs, versus
Paul Thonpson, et al., defendants.

V¢'re here today for purposes of a hearing wth regard
to the notion to intervene on the side of the defendants
filed by the named intervenors. |'ll defer reading their
nanes into the record at this tine. Their nanes are
certainly part of the record in the case.

QGounsel for the proposed intervenors, it's your
notion. A this tine you nay nake any openi ng comments you
w sh and then proceed wth the testinony.

M. GQLDSTHN  Thank you, your Honor.
M/ nane is Joyce dldstein, and I'mhere for the

proposed intervenors in the case.

Your Honor, | don't knowif you have a preference wth
respect to the seating. | have ny files and docunents, but
not atable. So |l don't know-- | nean, | can certainly try

to share, unless there is sone way that we can organi ze
things. And ny clients are out here, but they're actually
sitting behind the bar.

THE QORT: Wéll, counsel, | apol ogi ze, but given
the logistics and the nunber of the parties, the only

proposed solution | would have is, if you wsh, you nay use




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

one of the tables at the side of the room @ course, |
have an ongoi ng trial and, unfortunately, nunerous docunents
and boxes of docunents there. And you' re certainly free to
share a table wth one side or other.

Qherwse, | apologize. |'mnot sure how ot herw se |
can address the problem Your clients, of course, are
seated in the front row | think that's as close in
proximty to the courtroomas we are abl e to accommodat e
themat this point in tine.

S0 counsel at one of the trial tables, if you have
room you wsh to allowM. ldstein use of the table, you
my. QO as |, again, | apologize, the other table at the
side of the courtroomis also available to you, if you w sh.

And, of course, you have the podi umbefore you for
your naterial s as you nmake your presentation.

M. GALDSTHN Gn | just have a mnute, please.

THE GAORT:  You nay.

M. QADSTHN  Thank you, your Honor. V¢ are
ready to proceed.

I nasnuch as we've already fully briefed this issue,
what | would like to dois, instead of repeating any of the
| egal argunents that we've already set forth, | would Iike
tojust go forward and start calling our w tnesses.

| understand that we're limted on tine, and so |

don't want to use any of it to repeat what you already are
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Thonpson - Direct/ Gol dstein

aware of, your Honor.
S| wuld like tocall ny first wtness, is Paul
Thonpson.
THE GORT:  You nay.
PALL THOMPSON
of lawful age, a wtness called by the Proposed
Intervenors, being first duly sworn, was exam ned
and testified as fol | ows:
THE QORT: Be seated in the wtness stand, sir.
Adj ust the mcrophone, if you would. You nay be seat ed,
pl ease. Adjust the mcrophone, if you woul d, so your
testi nony can be heard.
Gounsel , you nay proceed.
M. GQLDSTHN  Thank you, your Honor.
D RECT EXAM NATI ON OF PALL THOWPSON
BY M5. GOLOSTH N
M. Thonpson, where do you |ive?
| live at 202 Bwater Drive, Cape Fair, Mssouri.
Are you a nenber of the union?
Yes, | am
Wiat union is that?
Lhited Transportation Union.

S nce when have you been a nenber of the UTU?

> O » O >» O >» O

|"ve been a nenber since its creation in 1969. Prior

tothat | was a nmenber of both the B of RT, the Brotherhood
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5
of Railroad and Trains, and the BLF&E, Brotherhood of
F renen and Engi neers.
Q And those were predecessor unions to the UTU?
A Yes, both of those hel ped formthe UTU fornati on.
Q Wiat positions have you held wthin the UTU?
A | have held the position of |ocal president, |ocal

chai rperson, general chairperson, vice president, general
secretary and treasurer, assistant president, and

I nternational president.

Q Do you currently hold a position in the UTU?

A My current position is that of president eneritus of

the Lhited Transportation Uhion.

Q And you are retired fromthe position of international
presi dent ?
A Yes.

Q And when did you retire?

A Efective the first of January, 2008.

Q Wat were the circunstances that | ed to you becom ng
president of the UTU?

A There was a crimnal investigation as a result of a
Gand Jury established in Houston, Texas, that investigated
the two previous preceding presidents. And they were found
to be guilty of RGO charges, obstructing justice, and
others, as related to their dealings wth attorneys that

represent Federal Enpl oyee Liability Act.
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6
Q And attorneys that are designated | egal counsel wthin
t he UTU?
A Yes.
Q S0 when those peopl e were renoved fromoffice, then
you ascended to the presidency?
A Gharlie Little, one of the presidents, had retired.
And the president that | -- or that | followed was Byron

Boyd. And both of thempled guilty to the charges and were
sentenced to two years in prison.

Q And what year was that?

A 2004.

Q O d you ever stand for el ection as president of the
uru?

A No. Wen | was elevated to that of president, |

autonatically was el evated as a result of being assistant
president. And at the tine when | was el evated, | seen the
situation that existed and realized that there was a | ot of
work to be done that couldn't be done if | tried to seek
reel ecti on because of the political ramfications, and |
agreed and announced at the day | was elevated that | woul d
not seek another term

Q And can you identify for the Gourt what positions
you' ve held wthin the rail industry, not as a union
official but as a worker?

A As a worker, | have hel d nunerous positions. M
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residence at the tine was Kansas dty, and there was a | ot
of railroads inthat area. And as a result of being

furl oughed various tines, | hired out on the Santa Fe
Railroad as a | oconotive firenan. | held that seniority. |
held -- | was pronoted to | oconotive engineer. | worked for
as a brakenman, | worked as a swtchman, and | al so worked as
a clerk.

Q And for what railroads did you work?

A Vel |, the Santa Fe, the Burlington Northern, the Uhion
Pacific, the Rock Island, the Kansas dty Southern, the
Kansas Aty Termnal .

Q Now directing your attention back to the tine that
you were international union president, did you determne at
sone point that the UTU shoul d investigate nerging wth

anot her international union?

A Yes, | did.

Q And why did you reach that concl usi on?

A Because of what was happening within the industry, the
fact that technology had taken its toll. | was a big
supporter of the Lhited Transportation Lhion when it was
forned in 1969. And at the tine we had 280 t housand
nenbers. And as are result of the technol ogy changes t hat
had t aken pl ace since 1969, our nenbershi p had dropped down
to approxi nately 70 thousand nenber s.

Q And how did that affect your decision, your
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determnation, to want to nerge wth another international
uni on?

A Vel |, | recognized that there were additi onal
techni cal changes on the horizon, and that if we didn't do
sonething to seek a partner, that financially we were goi ng
to have probl ens naintai ning the Lhited Transportation
Lhion, and we coul dn't give the nenbership the
representation that they needed as our nunbers dw ndl ed.

Q And how did you believe that a nerger wth anot her
International union woul d affect the representation of the
nendber shi p?

A Vel |, | watched firsthand the nany acconplishnents as
aresult of the nerger that brought the Whited
Transportation into effect. And they were all positive.

But as the nunbers dw ndl ed down, the carriers started
taki ng advantage of our nenbership by asking for additional
gi vebacks and such, and | realized a stronger union woul d
stop that.

Q Inthe tine that the UTU existed, were there changes
in the admnistrative structure over a period of tine from
when it was first created to the tine that you were

I nvestigating a nerger?

A Yes. Wen | first started tal king wth other unions,
they indicated to ne that we're not interested, you' re top

heavy. You've got too many officers and you need to reduce
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your rank -- your officers, because we just can't take on a
Ssituation that woul d cost us a trenendous anount of noney.

As aresult of that, | appointed what they call the
B ue R bbon Panel to investigate whether we were top heavy
and nake recommendations that woul d be submtted to the
del egates for reducing our ranks. And as a result,
effective January 1 of this year, the recommendations were
approved by the del egates and they attrited out six
posi ti ons.

Now over the years, we have also attrited out other
positions. But it was a contingent deal. V¢ were having to
take away representation that we can provi de because we
didn't have the noney to continue wth that |arge of an
of ficer force.

Q (hce you decided to investigate nerger possibilities,
how di d you proceed internally wthin the UTU?

A Vel |, under the Lhited Transportation Uhion's
constitution it requires that before any di scussions take

pl ace you nust have the approval of the board of directors.
S| went to the board of directors and expl ai ned the
serious situation we were facing, the financial condition we
were in, and | asked for their consideration, what did they
want to do about this. And | got a unani nous vote fromthe
board of directors to go out and tal k wth other |abor

unions to see if there was a chance we coul d consunmat e a
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ner ger .
They didn't give ne any indication of any particul ar

unions to talk to. They just gave ne a bl anket, to go out

and discuss it. But before | could ever consummate it, |

had to cone back to the board of directors for their

approval .

Q Wen was it that you sought the approval of the board

of directors to investigate nerger possibilities?

A Shortly after | was elevated in March of 2004. |

think sonetine between March of 2004 and August | got the

approval because the first neeting | had was in August of

2004.

Q After you obtained the approval fromthe board of

directors, what did you do to explore nerger possibilities?

A Vel |, | started neeting wth other mainly rail unions.

Qver the period of the next two and a half years, | net with

approxi mately ten different unions, and i ncluding the BLE

to see if there was a chance of putting a nerger together

outside of the Teansters organi zati on.

And what is the BLE?

Br ot her hood of Loconotive Engi neers.

And you said you net wth a total of how nany uni ons?

I ncluding the BLE ten unions.

o >» O > O

And did you report back to anyone wthin the UTU

regardi ng your nerger investigation?
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A Every tine that | woul d have a neeting, | woul d report
back to the board of directors, either at their board of
directors neetings that we held or by conference tel ephone.
Q At sone point did you decide that it was in the best
interest of the UTU nenbership to nerge with the Sheet Metal
Wrkers International Association?
A Yes, | did.
Q Wiy did you nake that determnation?
A The Sheet Metal Wrkers, first of all, | was very
inpressed wth the general president, Mke Sullivan, at the
tine. Hs first question to ne, know ng that serious
situation we had faced wth ny two predecessors, the first
question he asked, are you clean? And | said, nost
certainly we are. Ve went through sone very difficult
tines. | inherited the union. It was on the verge of
bankruptcy. There was a lot of graft that had gone on.
Q her | abor uni ons were opposed to UTU because of the
attitudes we had di spl ayed to them

And Mke Sullivan cane forth and offered to hel p us
get back into the AFL-AQ And he was very concerned t hat
we were a clean organi zation. And | assured hi mthat we
were. And the benefits that they provided, the Sheet Mt al
VWrkers Uhion were outstanding as far as UTU was concer ned.
Q How did the two natch up, the UTU and the Sheet Mt al
\Vér ker s?
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A The Sheet Metal Wrkers Lhion started out as a
railroad union originally back in the 1800s.

And as technol ogy changes cane through in their
Industry, or intheir crafts, they expanded out into the
buil ding trades division. Today the building trades
departnent of the Sheet Metal Wirkers is the largest. They
still have a transportation departnent, but it has dw ndl ed
down to just a fewthousand. And so there was a
relationship there that it was originally a rail union.

The other issues that were of great benefit to us was
the fact that Mke Sullivan, the general president, was a
strong advocate of Eugene V. Debs, who was an indi vi dual
that advocated single unions representing railroad workers,
and he worked and carried that phil osophy forward.

He al so had nunerous training centers all over the
Lhited Sates, elaborate training centers, that woul d give
us the opportunity to train our people, conductors and
engi neers, through their facilities, because the railroads
were contracting this out to junior colleges and this sort
of thing. And we would derive training fromthese
facilities that woul d cut down on the expenses because it
would elimnate a lot of duplication. It would give our
nenber ship additional benefits by these training facilities
and being able to use those for | ocal neetings.

But there was one other thing that was a great benefit
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tous. The Lhited Transportation Lhion is an expert on the
Rai | way Labor Act. V@ understand it thoroughly. But we
have thousands of bus drivers that do not cone under the
Rai | way Labor Act. They cone under the National Labor
Relations Act. And that we're not that expert in. The
Sheet Metal Vrkers Lhion are really experts in that field,
and that woul d have hel ped our bus nenbership. And it woul d
have hel ped the entire UTU nenber shi p.

Q Ohce you focused on the Sheet Metal Wrkers as a
nerger partner, what did you do to acconplish the nerger?
A | appoi nted coomttees, simlar to what had been
appoi nted when we were di scussing nergers wth the

Br ot her hood of Loconotive Engi neers. | appoi nted vari ous

commttees of individuals of officers to serve on these

commttees.

Q And did the parties then negotiate a nerger agreenent ?
A V¢ net on a nunber of occasions, yes.

Q And ultinately there was a nerger agreenent that was

negot i at ed?

A Yes.

Q O the UTU side, who was responsi bl e for negotiating
t he nerger agreenent ?

A Vel |, at various tines -- | was always present; R ck
Marseau, the assistant president, was always present; dint

MIller, the general counsel for UU was al ways present;
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John F nk, ny executive assistant, was al ways present; and
then at various tinmes we had different international
officers that attended these neetings.

Each tine we would hold a neeting, | would report this
back to the board of directors of the acconplishnents or the

probl ens we were facing.

Q Wiat did the parties agree to nane the new uni on?
A, SVART.

Q And when was the tentative agreenent reached on the
ner ger ?

A | believe it was -- | think it was around My the

16th, or thereabouts, of 2007.

Q After that agreenent was negotiated, or the tentative
agreenent, howwas it presented to the UTU | eader shi p?

A Vel |, after we had the docunents printed up and

basi cal |y reviewed as what we had agreed upon on My the
16th, we had a regional neeting for the Ul'Uthat all of the
international officers attended as well as the board of
directors schedul ed for June the 10th in Kansas Qty.

And so on the day before the regi onal neetings, which
were June the 10th, | convened the board of directors. And
| had Mke Sullivan, general president of the Sheet Metal
Wrkers, fly into Kansas Aty to be present at this neeting
so the board of directors coul d ask hi many type of

guestions that they had.
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V¢ net for several hours in the afternoon of June the
10th. And the board of director nenbers all asked questions
of Mke Sullivan, discussions of the salary, the fringe
benefits, the way it woul d operate. The entire issues were
di scussed.

V¢ had a reception that evening, and the board of
directors asked to recess so we could go to the reception.
And we reconvened probably around 9:00 or so after the
reception, and we net again for several hours.

The board of directors still had sone concerns, and
they requested that we agai n recess and reconvene on the
norning of June the 11th, at which tine we net and had
breakfast and further questions and interrogation of Mke
Sull'ivan continued by the board of directors.

And finally, at that breakfast neeting, the board of
directors voted unani nously to subomt the nerger proposal to
the nenbership for their consideration and ratification
pr ocess.

Q And then was it submtted -- prior to being submtted
for ratification while you were still in Kansas dty, was
there any additional presentation of the nerger agreenent to
those who were attending that neeting?

A Yes. As soon as the board of directors gave the

unani nous approval to submt the proposal to the nenbership,

we then convened all of the international officers and
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expl ai ned and went over -- and Mke Sullivan was present
there, and they had a chance to ask questions and such.

After the neeting wth all the international officers,
we started the regional neeting. And all of the
international officers, including nyself and General
President Mke Sullivan, appeared on stage and nade the
announcenent to the entire nenbershi p that was present at
this neeting, the issue that we were putting this nerger out
for a vote.

Later on during that sane regional neeting we had a
guestion and answer session that |asted about two hours,
that the nenbership was free to get up and ask any question
of any international officer they desired. And nost of the
questions at that tine then pertained to the proposed nerger
wth the -- between the UTU and the SWA
Q And approxi natel y how many peopl e attended t hat
neet i ng?

A ' mgoing to say sonmewhere between ei ght hundred and a
t housand peopl e were present. V¢ had anot her one that we
did the sane thing wth it a nonth or two later prior to the
vote in A ttsburgh.

Q And who attended the neeting in R ttsburgh?

A Again, people fromall over the country. And it was,
agai n, about a thousand peopl e present at that regional

neet i ng.
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Q And the peopl e who were there had an opportunity to
ask questions?

A V¢ had, again, a question and answer session that was
giving the opportunity to everybody present to ask any
guesti ons.

| believe at the Kansas dty neeting sonebody asked
that all of the questions that we had be put on the Internet
for the people to review And we did that. And then we had
a nunber of questions comng in fromindividuals from
| ocal s, fromgeneral coomttees all over the country. And
every tine we woul d get those, | woul d reviewthemand send
themto Mke Sullivan, and we woul d prepare and nake sure
that we were both on the sane track before we posted any of
t hese answers.

And every one of these answers was posted on our
Internet, and our entire nenbership had a chance to revi ew
these questions and answers. And this was all prior to the
vot e.

Q Now when you say on the Internet, the UTU nai ntains a
Wb site?
A Yes, it was on the utu.org Vb site.

V¢ also nailed it out to nunerous people, the question
and answers, so they were circulated all over the country.

Q And how was the nenbership at large initially inforned

about the possibility of the nerger?
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A | believe prior tothe -- prior to nailing the

i nfornation on the voting procedure, | nailed a letter to
every nenber dated June the 10th, if | renenber correctly.
After | received the approval of the board of directors, we
I medi ately shot a letter out to the entire nenbership
giving the advantages of the nerger, giving themall the

I nfornmati on we possibly could, the reasons for the nerger.

And that went over to every nenber ship.

Then, later on, afew-- I'mgoing to say a week or so
later, the ballots were sent out -- or the, the ballots,
not -- the instructions on voting were sent out. Ve didn't

have the ball ots.

Q Goul d you descri be what the voting procedure was?

A V¢ hired Triple A Acadeny of Arbitrators, to handl e
this. This is the way we've handl ed all of our voting
process on national agreenents and such. V¢ had our

techni cal departnent send themall of the current addresses
we had on every nenber.

And then they then sent out to every nenber that was
eligible to vote this information on the nerger. V¢ had all
the information, explanation and things, and then they had a
t el ephone nunber that they would call, and they had a pin
nunber. And they would put that pin nunber in. Each
I ndi vidual nenber had a different pin nunber. And once they

called that nunber, they put that pin nunber in, and then
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they had a choi ce to vote yes or no.

And if during the process they nade a mstake and
voted yes when they neant no, they had the right to change
it as long as they were still on that phone. But once they
submtted the vote, then it was over wth and they coul d
never vote agai n.

Q And what was the out cone of the vote?

A 71 percent of the nenbership that voted, voted in
favor of the nerger.

Q Now what did the parties agree to regarding a
constitution for SVART?

A During the two-and-a-hal f years that we were neeting
wth the Sheet Metal Wrkers, the nain stunbling bl ock was
an i ssue over the selection of officers. Under the Sheet
Metal VWrkers Lhion, they, the del egates, elect the top two
or three officers. | think it's the general president, GS
and T, and naybe one ot her.

Q GSand Tis?

A General secretary and treasurer. Then the president,
under the Sheet Metal Wrkers, then appoi nts the ot her
officers in that organization. And that was conpl etel y
opposite of the way the UTU historical ly handl ed their
selection of officers. Ve have always el ected our officers
at a convention by the del egates. And this was the nunber

one stunbl i ng bl ock.
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And early on we realized that we weren't going to get
over that hunp the way we were headed. V¢ al so realized at
that tine that we could not rewite the entire constitution
as we had done under the Brotherhood of Loconotive Engi neers
and UTU proposed nerger for the sinple reason that 90
percent of the Sheet Metal Vrkers constitution had no
bearing or application whatsoever on the transportation
departnent. It strictly had bearing on buil dings trade
di vi si on.

S0 these were naj or probl ens.

Fnally, inthe spring of 2007, General Gounsel dint
MIller cane up wth the idea of submtting the UTU
constitution into the Sheet Metal Vorkers constitution,
except where it was in conflict. And it becane Article 21-B
of the Sheet Metal Vrkers constitution.

And so dint was the architect of putting that into
the select -- or the constitution to nake sure that we
protected the voting rights of the UTU nenbership, and it
al so reserved the Sheet Metal's nanner in which they
selected their officers.

And so we woul d have a convention prior to the SVART
convention of nothing but the transportation depart nent,
whi ch woul d be the fornmer UTU organi zation, and they at that
tine would elect their officers just as they had

historically done in the past.
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Then the six senior officers would then be picked and
put on the executive council of the Sheet Metal Vrkers
Lhion, and that satisfied us el ecting our officers and
allowed the general president of the Sheet Metal VWrkers to
pi ck and appoi nt those sane officers, the six senior, to
their executive council .

Now that's exactly the way we do our board of
directors. It's the senior officers that end up on the
board of directors.

Q So Article 21 of -- Article 21 of the Sheet Metal
VWrkers constitution already exists?

A Yes.

Q And it deals wth their current transportation?

A Absol utely. Wen we noved our constitution intact,
except where it was in conflict -- and that's |anguage t hat
was right out of the nerger agreenent -- and it noved i ntact
into the Sheet Metal VWrkers constitution, and that becane
the SVART constitution. And that's explained in Article 1
of the nerger agreenent.

Q Now by sinply conbining the two constitutions, did
you consider that there mght be conflicts between then?

A Yes. Yes. As wth any national agreenent we
negotiated in the railroad industry, there is al ways
provisions that if there is disputes they can be submtted

to arbitration. And if you wll look closely at Article 11
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of the Sheet Metal Wrkers and UTU nerger, it clearly sets
forth in there that the existing constitutions and the

exi sting board of directors and executive council wll be
naintained after the effective date in order to put the
constitution and put the issues to bed.

And there was -- we knew of one or two conflicts.
he, we knew the board of directors for UTU after the SVART
nerger was adopted, woul d no | onger be in existence, and
that was basically set forth in the nerger agreenent.

Q S if conflicts arose into the future, how did the
parties intend to address then?

A If there was issues that were in conflict, they woul d
be addressed by the two parties, by the president of the
Sheet Metal VWrkers, the general president, and the
president of the UTU or if the -- after the first of
January, the president of the transportation division of
SVART, would sit down and try to work it out.

If they couldn't work the issue out, then it woul d be
presented to an arbitrator that woul d be picked through the
AFL-AQOthat would I ook at the two issues that supposed y
were being disputed, and that arbitrator could only pick one
or the other. Yes, thisisinconflict -- this does
conflict, or no, it doesn't.

S0 he could not rewite the agreenent or the

provisions in the constitution.
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Q Now why didn't the parties resolve all possible
constitutional conflicts and create a brand new docunent
prior to presenting it to the nenbershi p?

A V¢ didn't know of any disputes, and we coul dn't do
that for the fact that we had a convention comng up in
August of 2007 subsequent to the nerger being approved. And
at this convention, the del egates submtted proposal s to
change existing provisions wthin the UTU constitution. And
until that convention was conpl eted and we seen if any were
changed that were possibility in conflict, we could not put
out the -- rewite any constitutional changes until after
our conventi on.

The SVART constitution was there. It was the existing
UTU docunent plus the Sheet Metal Vdrkers, except where it
was in conflict.

As aresult of our convention in August of 2007, after
the vote, there were two itens that | knowright off the bat
that were adopted that were in conflict wth the Sheet Metal
VWrkers Uhion constitution.

Q That were new provisions that were passed at the 2007
convent i on?

A Yes.

Q So the UTU constitution that was in effect at the tine
the nerger agreenent was negotiated was different than the

UTU constitution that woul d have been in effect when the
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nerger itself woul d have happened at the end of the year, or
the first of January?

A Yes. Ten days after the approval of the nerger we
net, and the constitution was conpletely -- or | say
conpletely -- provisions were changed init. $So the

exi sting docunent woul d change, and it does every four
years.

Q So woul d the SVART constitution change again at the
next schedul ed convention in 20117?

A Yes. The sanme procedure for changi ng the existing UTU
constitution, which is identified as Article 21-B of the
SVART constitution, the delegates will agai n have the sane
opportunity to nake recommendations for changes. Just |ike
they had at all UTU conventions prior to the nerger.

MR FOX Your Honor.

THE GORT:  Yes.

MR FOX | don't want to tell intervenors
counsel howto best present her case for invention, but |
didn't realize that this norning was going to be an
evidentiary hearing on the nerits of the case.

THE QORT: ounsel, yes, | agree. This is not a
hearing on the nerits of the case. This is strictly as to
the notion to intervene. And so nost of what you' re
presenting to ne is not related to your notion but to the

underlying nerits. So | woul d encourage you to address only
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the i ssue before the Gourt, and that is the notion to
| nt ervene.

Me. QADSTEHN  Thank you, your Honor.

By way of expl anation, the reason why | went through
t he background was so that M. Thonpson coul d explai n why it
Is that he has an interest inthis litigation and an ongoi ng
interest for purposes of intervening.
S it really was by way of background, but | wll

certainly nove on.

THE GART: | woul d strongly suggest so, counsel .

Me. QADSTHN  Thank you.
Q W until the tine that the Gourt enjoi ned the nerger
on Decenber 27 in this case, was the nerger agreenent
I npl enented according to its terns?
A Yes, it was.
Q Prior to the expiration of your termon Decenber 31,
2007 as president, were you brought up on internal union
char ges?
A Yes, | was.
Q Goul d you very briefly describe what those charges
wer e?
A Runors were circulated that were untrue. |ssues was
put out that | had lied to the nenbership in regards to the
nerger by those individual s that were opposed to it, and as

a result, charges were brought agai nst not only nyself, but
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the assistant president, R ck Mirseau.

Q And what di d those charges seek to do?

A Seek to renove ny nenbership and R ck Marseau' s
nenber ship and throw us out of office so the new
admnistration could i medi ately take over.

Q And when were those charges filed, approxinately?

A Late Novenber, early Decenber of 2007, just days
before we were to retire, both of us.

Q Odyoufilealawsuit totry to stop the hearing on
those internal union charges?

A Both Rck Marseau and nyself did file a lawsuit, vyes.

Q O d you engage a | awyer to represent you in that
| awsui t ?

A Yes, we did.

Q Wio was the | awer who represented you?

A Joyce ol dstein.

Q Wiat were the circunstances that | ed you to engage ne
as your attorney in that case?

A In neeting wth General Gounsel dint Mller, the UU
general counsel, he expl ained a great concern about these
charges because he knew they were frivol ous, too. And he
suggested that we hire an attorney, and he suggested you.
And sonehow that's how we ended up hiring you.

Q And do you know who paid ny attorney's fees in that

case?
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A A the tine we were hired, | wasn't sure, but |
understood that Aint MIler had handl ed the i ssue wth the
Sheet Metal VWrkers organi zation, and | understood that they

were going to pick up the cost of the attorney fees.

Q Wio nade the arrangenent s?
A General Gounsel Aint Mller.
Q Vs that lawsuit resolved prior to the end of your

termas president?

Yes, it was resol ved.

And what was the resol ution of that case?
They voluntarily dismssed it.

Do you recall the date?

Decenber 20. 10 days -- 11 days before we retired.

o >» O > O >

And then after you retired, who becane the president
of the UTU?

A Mke Fruthey was el ected at the convention to be
president of the transportation departnent of SVART, and he

succeeded ne.

Q Because of the injunction?

A As aresult of injunction, yes, he continued on as UTU
presi dent .

Q Now you were originally named as a defendant in this
case?

A Yes, | was.

Q Od you attend the Decenber 27 TRO hearing in this
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natter?
A No, | did not.
Q Vére you advi sed about what had happened here?
A Yes, | was.
Q How di d you | earn what happened on Decenber 277?
A In the afternoon or evening of Decenber 27 | received
a telephone call fromGneral Gounsel dint Mller.
Q And can you descri be that conversation?
A He was really upset at the results that had happened.

He thought that there was a lot of explanations that wasn't
expl ai ned, and naybe that the Gourt was not really
understanding the issues. And he said that there was one
I ssue that could pertain to allowus to continue this
because he thought that Arthur Fox had nade a very big
mstake in namng ne as a defendant in this case instead of
just the Uhited Transportation Union.

And there was runors circul ating that the new
admni stration was opposed to the nerger and havi ng secr et
neetings wth sone of the plaintiffs, and that he suggested
the only way this could continue after the first of the
year, if the newadmnistration took a different approach,
was for ne to becone involved init and carry onif | so
chose to do so.

And | said yes, | definitely think this -- ny heart

lives for this organization and the coomtnents that | nade
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to other people, and | definitely wanted to conti nue. And
he indicated that he would get in touch with the Sheet Metal
VWrkers and see if there woul d be sone arrangenents naybe
that would allowus to participate and continue this issue.
Q S diddint Mller then nake arrangenents for you to
have | egal representation in this case?
A Yes. | never didtalk to dint MIler again after
that date up to this date, but | did receive a tel ephone
call sonetine between the 27th and the 1st of the year from
Pat Rley, who is the general counsel for the Sheet Metal
Wrkers. And he said, are you really wanting to go forward
wth this? Ad | said, yes, | am | feel very strongly
about it.

And then | think on the 1st or 2nd of January, you and
| exchanged e-nails, and that's how | retai ned you.
Q And who is paying your attorney's fees in this case?
A Sheet Metal Vdrkers.
Q Is there any conflict of interest between you and the
Sheet Metal Vrkers in this case?
A Absol utely not .
Q Have you actively participated in all decisions
regarding the litigation inthis natter?
A Yes, | have.
Q Wiat out cone are you seeking in this case?

A ' mseeking the outcone that we were coomtted to,
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that the board of directors coomtted to, that the entire
nenbership through their ratification process coomtted to,
and the docunent that | signed wth General Gounsel M ke
Qullivan, that this nerger woul d be conpl ete and was
conpl ete effective, | think, August the 8th is when we
si gned t he docunent .

M. GQALDSTHN | have no further questions, your
Honor .

THE GQORT: Thank you.

" behal f of the plaintiffs, counsel, you nay
Cr 0SS- exam ne.
CROSS- EXAM NATI ON CGF PALL

BY R KX
Q M. Thonpson, you said that you retired as president
of the UTU is that correct?
A That's correct.
Q And did you retire fromthe industry, fromthe
railroad i ndustry as wel | ?

A Yes, | did.

Q S0 you no longer carry seniority in any shop or at any
rail road?

A ND.

Q And you are a retired nenber of the union. You said

you' re a nenber of the union, but that needs to be nodified

by you' re agreeing you are a retired nenber of the union; is
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that correct?
A V|, | still hold the status of president eneritus.
Q Rght, the constitution just autonatical |y designates

you president eneritus?
A Yes.
Q As long as -- wthdrawthat.
M. Thonpson, as a retired nenber, are you entitled to
vote for officers in elections?
A No, sir.
Q VWul d you be entitled to vote in anot her referendumon

a col | ective bargai ning contract ?

A No, sir.

Q Q on a nerger agreenent ?

A No, sir.

Q You nentioned that you and a snmall group had done nost

of the negotiations wth the Sheet Metal VWrkers. Do you
recall how nany tines, roughly, you net wth the Sheet Metal
\Vér ker s?

A ' mgoi ng say in the nei ghborhood of between 17 and 20
different tines.

Q And | think your testinony was that after each one of
these negoti ations, you, personally, reported back to the
entire board of directors exactly what had taken pl ace
during these negotiation neetings; is that correct?

A No, that is not correct.
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Q Tell me how

A | would, after we had these neetings, | woul d either
have a conference tel ephone call, on nany occasi ons, and
advi se the board if progress was nade and what we were
doing. |f there was no progress nade, | woul d address and
advi se themat the board of directors neeti ng when we
regul arly convened of the status that had happened between
one board neeting and the ot her.

S if progress was nade and we were naki ng sone
initial novenents, | woul d usual |y have a conference
tel ephone call wth the board of directors. If there was no
novenent being nade, then it woul d be explai ned to them at
our board of directors neeting.

So after every neeting | had wth the Sheet Metal
Wrkers Lhion, no, | didn't conference the board on
everything unl ess there was novenent.

Q Now you said that there were regional neetings, one
in Kansas Aty, one in Rttsburgh, attended by ei ght hundred
or a thousand who were the attendees? Veére these ordinary
rank and file nenbers, or were these | ocal union officers?
A Both. Both. UTU has al ways had regi onal neetings in
certain parts of the country. Ve try to have one in the
west part and one in the east part. And every

nenber, including retirees, were invited to attend. And a

ot of themwere officers, alot of themwere |ocal




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Thonpson - Cross/ Fox
33

officers, alot of themwere nenbers. | can't tell you the
ratio.

Q Now you said on June the 10th, right after, | guess,
you got the approval of the board of directors, you sent a
letter to all the nenbers?

A No. | wote aletter on June the 10th. After we had
the neeting and it was approved, | put a letter out that was
dated June the 10th, but it was probably nailed a day or two
later. | don't renenber the date.

Q Rght. Now | think you testified that you gathered
at the board on the 10th, but the nerger agreenent wasn't
approved until the followng norning; is that correct?

A V¢ convened the board of directors on two days, June
the 10th and it carried over to June the 11th, vyes.

Q But it wasn't until the 11th that the board actual |y
voted its unani nous approval ?

A That's correct.

Q But you wote your letter on the 10th saying that it

had been approved?

A | may be wong on the exact date.
Q Ckay.
A It was in that period of either June the 10th or June

the 11th, after we got the approval. The letter did not go
out until the board of directors approved it.

Q Very well. Now you say this letter was nailed to
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every nenber of the union?

A Yes. | believe it was.
Q It wasn't just posted on the Internet?
A (h, no, no, no. It was probably posted on the

Internet, but it was also nailed telling the nenbership that
there was a vote com ng.

Q And you' re certain of that?

A |"mpretty certain, yes.

Q You coul d be w ong?

A | coul d be wong about what?

Q About the letter having gone inthe US postal
service nail to every nenber of the union.

A | believe it was nailed to every -- yeah, | coul d be
wong. That's been al nost a year ago.

Q And you say that M. ol dstein's attorney fees, or her
representing you in this proceeding, are being paid by the
Sheet Metal Vdrkers?

A Yes.

Q And you are in total agreenent wth whatever the Sheet
Metal Vorkers positionis as well inthis litigation?

A | didn't say that.

Q Vll, tell neif that's wong. You said you had no
conflicts. You were in total agreenent wth the Sheet Mt al
Wrkers about this case?

A | am | amin conplete agreenent that we put out for
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ratification a conpl ete docunent, including the SVART
constitution as it existed at the tine. And it was changed
somewhat at our convention. | agree conpletely wth that
provi si on.
Now if thereis conflicts that's out there that |
agree or disagree wth, no, | haven't taken a position
ei ther way on those.
Q Isn't it afact that M. Rley, who is on the staff, a
| awyer on the staff of the Sheet Metal Vrkers, sent an
e-mail todint MIler identifying sone 40-odd conflicts
between the two constitutions while you were still
presi dent ?
A There was a letter, an e-nail sent fromPat Rley to
dint Mller, that basically indicated fromPat R1ley these
| ook |ike possible conflicts between the two constitutions.
That was not sent to ne fromthe general president,
Mke Sullivan. That was staff peopl e handl i ng sonet hi ng
fromone staff person to the other, the | egal departnent.
And we net on a coupl e of occasions, and none of those
| ssues were ever resol ved or did we agree or di sagree on any
of these issues.
Q (kay. But you were nade aware of that e-rmail by M.
MIler, your general counsel, were you not?
A Yes, after he received it, yes.

MR FOX | have no further questions.
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THE GQORT:  Thank you.
" behal f of defendants, counsel, do you wshto
| nqui re?
MR GQERRER: No questions, your Honor.
THE GQORT: Thank you.
Any redirect of the w tness?
Just one second, sir.
Do you have anything further, M. ldstein?
M. QAODSTHN  Yes, your Honor.
RED RECT EXAM NATI ON CF PALL THOMPSON
By M. GQO.OSTH N
Q Wth respect to the issue that you were just asked
about, about possible conflicts between the UTU and t he
Sheet Metal VWrkers constitutions, in your opinion, is there
any -- inyour opinion, is there any provision that is in
conflict that woul d affect the nenbershi p?
A The only conflict that | can think of that woul d
affect the entire nenbership of the Uhited Transportation
Lhion -- and it would be [imted in scope as to how nuch
effect it would have -- woul d be the provision that was
passed by the del egates at the UTU convention regardi ng
strike benefits.
Q And that was passed in 2007 at the August 2007
convent i on?

A Yes, it was.
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Q And other than that, are you aware of any ot her
conflicts between the two constitutions that woul d af f ect

t he nenber shi p?

A Not that would affect the entire nenbership of the
Uly no.
Q Qher than what is in the nerger agreenent itself, did

you reach any other agreenents wth the Sheet Metal Vorkers
regardi ng what woul d be in the SMART constitution?

A Absolutely not. The entire nerger docunent is all
that was agreed upon. There was no other side agreenents,
secret agreenents, or anything el se that was agreed upon
bet ween nysel f and Mke Sullivan or anybody on the
commttees.

Q Thank you.

THE QORT: Al right. Thank you. unsel --
sir, just one second. ounsel ? | want to nake sure no one
el se has any questions based upon on your counsel's inquiry.
Any ot her questions?

MR FOX No, your Honor.

THE GORT: Al right, sir. You nay step down.
You' re excused. Thank you.

(Wt ness excused.)

THE GORT: ounsel, you nay call your next

W t ness.

ME. QADSTHN The next wtness | would like to
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i s John Babl er.
JO-N BABLER
of lawful age, a wtness called by the Proposed
Intervenors, being first duly sworn, was exam ned
and testified as fol | ows:

THE GAORT: Adjust the m crophone so your

testinony nay be heard. Thank you.

Gounsel , you nay inquire.
MR QGLDSTHN Thank you, your Honor.
D RECT BEXAM NATI ON CF JON BABLER

BY M5. GLDSTH N

> O » 0 » O » O >» O

M. Babler, what is your address?

719 East Meadow Lane, Palatine, IIlinois.

Are you a nenber of the union?

Yes, | am

Wiat union is that?

Lhited Transportation Union.

S nce when have you been a nenber of the UTU?
For 38 years, since 1970.

What positions have you held wthin UTU?

Local chairnman, secretary/treasurer of the |ocal,

legislative rep for the | ocal, vice general chairnan,

38

general chairnan, alternate vice president, and ny current

position is vice president -- vice president.

Q

As vice president you are now a nenber of the board of




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Babl er - Direct/ Gol dstein
39

di rectors?

A That's correct.

Q And coul d you briefly review your enpl oynent history
in the industry?

A | started off as a sw tchrman, brakenan, conductor,
fireman, |oconotive engi neer.

Q And who were your enpl oyers?

A Two enpl oyers, the forner Chi cago Northwestern which
was nerged into Uhion Pacific.

Q Now you' re currently, you said, a nenber of the board

of directors as a vice president?

A Yes.

Q How nany nenbers are there on the board of directors?
A There are 11.

Q Wiat | would like to do is to go through the nanes of

the proposed intervenors in this case and see if you can

I dentify whether they' re current nenbers of the board of

directors.

A Ckay.

Q That serve wth you. Mctor Baffoni?

A Yes, he is a vice president.

Q And that's a position that is a board position?

A Yes, it is.

Q Janes Brunkenhoef er ?

A He is our national legislative director, and position
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on the board of directors.
Q Roy Bol i ng?
A He is an international vice president and a nenber of
the board of directors.
Q Tony | annone?
A International vice president, nenber of the board of
directors.
Q J.R Qunby?
A International vice president, and a nenber of the
board of directors.
Q And John F t zger al d?
A International vice president, and a nenber of the

board of directors.

So together there are seven of you?

That's correct.

And there are a total nunber on the board of 117
Yes.

S0 who are the other four?

> O >» O > O

Presi dent Mke Futhey, assistant president Arthur

Martin, and general secretary and treasurer K m Thonpson.

Q And there is one nore. |s there a Canadi an vice
presi dent ?
A There is a Canadian, and he is the -- | believe his

title is vice president |egislative person.

Q And he is from CGanada?
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A Yes, he is.
Q Wre you a nenber of the board of directors prior to
January 1, 20087
A No, | was not. | lacked sufficient seniority to hol d
that position.
Q SO you were a vice president but not one that served
on t he boar d?
A That's correct.
Q Qoul d you describe your interest in this case?
A My interest in the case really revol ves around that |

bel i eve the nerger is good for the nenbership. Wth the
Sheet Metal facilities around the country, it provides us an
opportunity for not only training our nenbers for the
on-the-job training, but also training our union officers,
which is very critical to proper representation.

It also gives us nore clout at the bargai ning table.
As we are under the Railway Labor Act, and the final stage
al ways seens to be a Presidential Energency Board if we
can't reach an agreenent. It seens |ike nore and nore the
carriers are pushing us towards our settlenents bei ng nade
by Gongress or a PEB. So wth the --
Q PEB?
A Presi dential Eergency Board.

So wth our additional political clout, I think we

woul d be the seventh | argest PAC union out there, that woul d
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give us considerable clout on Gapitol HIIl which woul d
actually deter the carriers fromgoing to Gongress to get
agreenents and give us a chance at the bargaining table to
consummat e a systemfor national agreenents.

MR FOX Your Honor, sane objection as before.
Ging to the nerits of why the nerger other than why the
I ntervention.

THE QORT: Yes, please. ounsel, please, deal
wth the intervention issue. That's the only issue before
ne today.

M. GQLDSTHN  Your Honor, wth all due respect,
one of the standards for invention is to denonstrate that
the intervenors have an interest inthe litigation. And the
question that | asked M. Babler was to describe what his
interest in the case is.

THE QORT: And | allowed that question.

Me. QADSTHN  Thank you.

THE GORT: As far as the ongoi ng questi ons,
please, | would like you to limt themto the specific issue
before ne, the intervention i ssue as opposed and contrast ed
wth the nerits of the claim please. Thank you.

BY M5. GOLOSTH N
Q Howw || the nerger affect you personal | y?
A | don't think it wll affect ne nuch different

than -- ny title wll probably change. | wll have
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basically the sane duties that | do now as an international
vice president. There is a question whether the salary is
commensurate wth ny current salary. M take onit, it

woul d appear that the salary is | ess.

Q Do you know M ke Fut hey?

A Yes, | do.

Q Wo is he?

A He is the current international vice president of the
uru

Q Qurrent international vice president?

A ["'msorry. Heis the current president of the UTU

Q Do you know whet her he shares your views regarding the
ner ger ?

A | don't believe he does.

Q How do you know hi's vi ews?

A Through various sources. Initially it appeared that

he supported the nerger. Ve were all together on the
nerger. After our convention, we had a neeting i n Decenber
i n Vashington, DCwth all of the Sheet Metal people. It
appeared that all was well wth the nerger, although we were
hearing runblings fromthe plaintiffs that they were goi ng
totry to sue to block the nerger.

My first real tell, | believe, was January 1 or
January 2 after the BART decision where there was an article

on our UTU official Wb site that referred to the nerger as
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a shot gun weddi ng and was derogatory towards the nerger.

Q And who posted that shotgun weddi ng posting on the UTU

Wb site?

A It was posted by President Futhey.

Q And did you see that on January 17?

A It was either January 1 or January 2.

Q And what did you do when you saw t hat ?

A | had concerns, and | contacted sone of the vice

presidents as to what they were hearing and wondering where
the nerger was headed in light of the recent Gourt deci sion,
and it appeared -- | expressed concern that | didn't think
our top officer of the union was going forward wth the
nerger in the manner in which it was consunmat ed.

Q And on January 3, did you attenpt to reach M. Fut hey?
A Yes, | did. | called our headquarters in d evel and.

| was told he wasn't in.

The reason for the call was | wanted to find out what
our position was going to be the foll ow ng day on the
conference call wth the Judge as to whether we were still
supporting the nerger.

And | was told M. Futhey wasn't in. | asked to be
connected to our general counsel, dint Mller. H would
not give ne a conmtnent as to what the official position of
the president was going to be. And at that point in tine, |

had sone real concerns as to whether anybody was supporting
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the novenent or the nerger novenent in the office of

d evel and.

Q And did you talk with anyone else in the devel and UTU
headquarters that day?

A Yes, | knewthat Mice President JimQunby was in the
of fice because | had talked to himearlier that day on ot her
natters, and | indicated to him find out what's going on in
there because it appears that our general counsel and our
president are not supporting the nerger.

And | said, | just called |ooking for the president
and | was told he wasn't in. And Jimexpressed to ne
that --

Q Ji m Qunby?

A -- JimQunby expressed to ne that President Futhey
was in fact in, and he said he woul d go down and talk to the
general counsel and | et ne know what the outcone of that
conversati on was.

Shortly after that, JimQunby had cal | ed ne back
indicating that the general counsel had taken a position
that wouldn't tell hi manything.

Q O d you speak wth any of the other nenbers of the
board of directors that day?

A Yes. Shortly after that, | believe | got a call from
the national legislative director, James Brunkenhoefer. He

expressed the sane concerns that | was feeling, that it




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Babl er - Direct/ Gol dstein
46

appeared that the international president and the general
counsel were no | onger supporting the nerger.

Q And what did you do as a result of these various
communi cat i ons?

A V¢ di scussed the fact that as nenbers of the board of
directors we felt that if there was a change in the position
of the international's nerger, that it shoul d have been
agreed upon by the board of directors. A whichtine | sad
| believe we need to send a letter to the president, asking
himto continue to support the nerger that was consunmat ed
by the nenbership and voted upon. At which tine, | drafted
a short letter and e-nailed it to the international

president, and | forwarded it to the other board of

directors.

Q Od you get a response to the letter that you sent to
M. Futhey?

A In a roundabout way. The follow ng day there was a

Wb site article on our UTU official Vb site. It was
derogatory. It was attacking us. It basically said: Let
t hem expl ai n t hensel ves.

Q And who was the "t heni?

A Referring to the seven of us that sent the letter
supporting -- asking himto support the nerger that the
nenbership voted for. |t would be the seven intervenors or

the seven vice presidents.
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Q So that was on January the 4th?

A Yes.

Q And what was your reaction to that?

A | was sonewhat annoyed. HFrst of all, it was an

i nternal correspondence that went to the president, and I
didn't feel that airing it on the Wb page and per sonal
attacks were very appropriate, particularly as a nenber of
the board of directors. There is no point in airing our
dirty laundry.

Q And what did you do in response to when you saw t he
Vb posting on January 4?

A Throughout the day then we -- you know either |
contacted nenbers of the board of directors or they
contacted ne, and we at that point in tine discussed that it
appears we were going to need sone legal help to get this
nerger consunmated that was voted for by the nenbership.
Q Sill sticking wth that Friday, January 4, did you
have a communi cation wth all of the nenbers of the board of
directors that day?

A Yes. Wl --

Q Al of the seven of you?

A The seven of us set up one of these 800-type nunber
conference calls, and we expressed our concerns.

Q And what was the upshot of that conference call on

January 47
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A The upshot of that was that we felt that we were goi ng
to have to push forward through sone | egal action to have
the nerger inplenented as drafted, and that we probably
needed to start |ooking for sone | egal advice and an
attorney.

Q After that, did you have another conference call on
January 77

A That woul d have been the foll ow ng Monday. V¢ had a
conference call again, at which tine there was the seven
potential intervenors on the conference call and a coupl e
representatives fromthe Sheet Metal Uhion, | believe,
President Sullivan -- General President Sullivan was there,
general secretary and treasurer was on there, and | believe
Pat Rley, their general counsel, was on the call, too.

Q And why were the representatives of the Sheet Metal
VWrkers on the call ?

A V¢ were | ooking to see if we could get financial help
to continue wth the nerger.

Q And did you know at that tine what the Sheet Metal
VWrkers position would be wth respect to the nerger?

A V¢ had asked General President Sullivan if he still
wanted to go through wth the nerger. He indicated that he
did, and he felt it was good for both organizati ons.

Q Vs there a deci sion nade about how to proceed on t hat

cal | ?
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A There was a deci sion nade to have counsel, vyes.
Q O d you engage counsel to represent you?
A Yes. It was you, Ms. (ol dstein.
Q And who i s paying your attorney's fees?
A The attorney fees are being paid by Sheet Mtal
Vo ker s.
Q Now early oninthis nmatter, did you review and

approve a joint representation agreenent that was signed by
ne, as your |awyer, and | awers for the Sheet Metal Vorkers
agreeing that we would all work together to inplenent the
nerger and protect our communications as privil eged?

A Yes, | didreviewit.

Q And was it discussed and approved by all of the
proposed i nt er venor s?

A Yes, | believe it was.

Q Is there any conflict of interest between you and the

Sheet Metal VWrkers regarding the inpl enentation of the

ner ger ?
A None that | know of.
Q Have you actively participated in all decisions that

have been nade in this case regarding the litigation?

A Yes, | have.

Q How have deci si ons been nade regardi ng the positions
that have been taken in the litigation?

A As a consensus of the other six individuals that are
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potential intervenors.
Q The ot her six, when you say the other six, you nmean
the other six vice presidents?
A Yes.
Q And how about M. Thonpson?
A Not normal Iy, inthat Paul is not nornally on the

conference calls, but he has been on sone of them yes.

Q Has any -- has he been on e-nail communi cations?

A, Yes, yes.

Q Has any official fromthe Sheet Metal Vrkers Lhion

I nfl uenced you regardi ng any positions you ve taken in this

litigation?

A ND.

Q How nany board of directors neetings have you

at t ended?

A nly one, the one in April of this year.

Q Vs there discussion at that April board neeting about

this case and the UTUs position in this case?

A Yes, there was. And there was al so a petition put out
that we should -- that the seven of us put out asking that
there be nade a record that we do certain things to
consunmat e the nerger.

Q Wien you say petition, can you descri be what you nean
by that?

A V¢ drafted a docunent outlining various steps that we
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felt as the board of directors that should be followed to
get this process noving and this nerger consunmated. |t was
a six-part petition.

Q And who signed it?

A Hght -- seven vice presidents signed it and the
national |egislative director.

Q S in addition to the seven proposed intervenors who
are nenbers of the board of directors, was there an

addi tional nenber of the board of directors who signed that?
A Yes, the CGanadi an agreed to sign it.

Q S0 there were eight of the el even nenbers of the board
of directors that signed the docunent regardi ng what
position to take in this case?

A That is correct.

Q And the position that was being urged i n that docunent

was what ?

A To consunmat e the nerger as negotiated and ratified.
Q At your board neeting, was that docunent di scussed?
A Briefly. V& were ruled out of order by the officer

conducting the neeting. W& disagreed. And that's the
reason we reduced it to witing and voted to nake it

a-- requested that it be nade part of the record.

Q And the officer that you referred tois M. Futhey?
A | don't renenber if it was Mke Futhey that denied it

or the officer that was assistant president, Artie Martin,
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who was holding the neeting at the tine, and he rul ed us out
of order.

Then later, at the end of the neeting, when M ke
Fut hey was present, we again brought up the subject nmatter,
and he said that it wasn't part of the agenda.

There was no agenda that day. V¢ never saw an agenda.
And it's commonpl ace that we bring up things at the board
sessi on as board nenbers to address the concerns of the
nender shi p.
Q Od M. Futhey agree to honor that resol ution?
A To ny know edge, no.
Q Wiat out cone are you seeking in this case?
A The outcone | would like to see is the nerger
consummated as it was negotiated and ratified by our
nender shi p.
Q And why did you decide to attenpt to intervene in the
case?
A | feel it's ny obligation as a nenber -- as a uni on
officer and a nenber of the board of the directors to foll ow
through wth the nandate of the nenbership who ratified the
agr eenent .
Q And how strongly do you feel about this?
A | feel very strongly. 1've essentially, through
various threats, had ny job put at risk, a threat of

termnation, they filed charges agai nst us, we have been
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deluged wth just a ton of very derogatory e-nails, that
sort of thing.
Q Thank you. | have no further questions.
THE QORT: Thank you, counsel .
n behal f of plaintiff, sir, you may cross-exam ne.
CRCSS EXAM NATI ON F JGHN BABLER

BY R KX
Q M. Babler, you said it was your take, | believe is
the way you phrased it, that you woul d nake | ess noney if
you were part of SVART than if you continued to be a vice
president of the UTU is that correct?
A That is correct.
Q How nuch noney -- what was your annual salary as a UTU
vice president currently?
A 139, and then under the SVART it woul d be 114. But
they have different ways they pay per diem whichis
basi cal |y sone type of expense noney.
Q And isn't the per diem$35,000 a year over and above
your sal ary?
A | don't knowthe exact nunber. |If that is what it is,
| never did figure it out.
Q And do you not al so get another $9,000 as an
aut onobi | e al | onance? You would get that if you were part
of SVART?

A That 1s true.
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Q And addi ng those three nunbers up, 114, 35 and 9 cones
to 158 which is considerably al nost $20, 000 nore you woul d
receive fromSVART than if you were to conti nue under UTU
Is that not correct?
A It is not correct. The gross nunber is nore, but the
fact is that the per diemcovers expenses that are otherw se
covered -- that are fully covered now So when you get your
per diemand in turn you spend your per diem it's comng
right out of pocket.
Q M. Babler, you were furnished wth a di scovery
request, interrogatory requests and production requests by
nysel f, were you not ?
A | believe | was, yes.
Q And you submtted financial infornation that you had
recei ved fromMke Sullivan back in early Decenber when you
net wth him is that not correct?
A Yes, that woul d be our pay schedul e.

MR FOX My | approach, your Honor?

THE GORT: Yes, sir, you nay.
BY MR KX
Q Is this, M. Babler, a copy of the financial package
you received fromthe Sheet Metal Wrkers in early Decenber?
A It woul d appear to be, yes.
Q Now directing your attention to -- well, thisis

narked PRD 0037. The nunbers | quoted to you a nonent ago,
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are these not reflected here, the 114,000 sal ary, base
salary, 35,000 and $40 per diem another $9, 000 for

autonobi | e al  onance, and then it also lists three percent
of salary to a 401(k), and that woul d be the enpl oyers
contribution, aml right?

A If I contributed into the 401(k), yes.

Q Now you said a nonent ago that your per di emwoul d be
eaten up by expenses that you would incur; is that right?

A Yes, sone of it would be, yes.

Q Drecting your attention to page -- what is on this
docunent noted as 42, that is a page headed Expense

Rei mbursenents. In fact, doesn't the Sheet Metal Vdrkers
rei nburse enpl oyees for their expenses above and beyond this
per dien?

A Not all of them

Q And in fact, on page 44, it identifies exactly what is
covered by the per diemand what they wll conpensate you
for inadditionto the per diem is that correct?

Yes.

Wio is paying your attorney fees in this case?

As | stated earlier, the Sheet Metal Vdrkers.

And you have signed a retainer agreenent wth then?

| have signed a retainer agreenent wth M. (ol dstein.

o > O > O »F

Now you said that there was a conference call, |

believe, wth Mke Sullivan and other people in the Sheet
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Metal VWrkers. DO d you say that was on the 7th of January?
A Yes, | believe it was.

Q And who set up that conference call? Wo nade the

ar rangenent s?

A | believe Vice President |annone set it up.

Q And so who drew in our nade the arrangenents to have
the Sheet Metal Wrkers officers parti ci pate?

A ' mnot sure.

Q Qould it have been M. ol dstei n?

A | don't know

Q Now you referred to decision-naking, and that you had
participated in all decision-naking wth regard to your
participation in this lawsuit; aml right?

A That's correct.

Q And | believe you said you didn't -- you have not
received, is this correct, any communi cati ons fromthe Sheet
Metal Workers or any of their agents, their |awers, about
how to proceed in this case?

A Not to ny know edge.

Q (kay. But you have had extensive di scussions, |

assune, wth your own |awyer; is that correct?

A Yes.

Q That' s Joyce ol dstei n?

A Yes.

Q And she is being paid by the Sheet Metal WWrkers?
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A Yes, she is.

Q S0 you don't really know for exanpl e, whether the
recommendat i ons she' s nade to you were recommendat i ons t hat
she received fromthe Sheet Metal Wrkers? You just know

that they cane fromher?

A | know they cane fromher as our counsel.

Q You sai d you had seen a joint representation
agr eenent ?

A Yes.

MR FOX This docunent is already in the record
as docunent 79-4. Rather than giving it a new exhibit
nunber -- |'mhappy to do that, your Honor, if you woul d
like us to -- fine.

May | approach the wtness and just et him--

THE GORT: Yes, sir, you nay.

Q Take your tine and ook at that docunent. And tell
ne, please, if that is the docunent that you were referring
to earlier?

A It appears so, yes.

Q And the docunent that you saw, |ike the one you have
infront of you, had signatures on the | ast page?

A Yes, it does.

Q And do you know when you revi ewed and approved t hat
docunent? Can you fix a tine in your mnd?

A Inny mnd, early January.
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Q Real ly? You' re sure of that? I|f you re not sure, now
IS your tine to --
A | really don't know | honestly couldn't pin it down
to --
Q Gould it have been a nonth or so ago?
A, ND.

Q Now you said that you attended board neetings in
early April, would that be correct?

A | believe it was April 1, yes.

Q And that is when you and the other six vice presidents
expressed your view the views that you testified to earlier
thi s norni ng?

A Yes.

Q And you said that later on, | believe, you said that
your position got reduced to witing and submtted for the
recor d?

A V¢ reduced what we wanted as board of directors to
happen wth the nerger, and we nade a notion to put it on

the floor at the board of directors neeting.

Q That was verbal or witten?
A It was witten.
Q S0 a witten docunent reflecting your position was

presented at that neeting?
A Yes.

MR FOX No further questions.
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THE GQORT:  Thank you.
Qounsel , do you have any fol | ow up?
|"'msorry. Before | dothat. | apologize. Gounsel

for defendant, do you have any questions?

MR GQERRER: No questions, your Honor.

THE QORT: Thank you, sir.

M. (ol dstein.
RED RECT EXAM NATI ON GF JGHN BABLER

BY M. GQO.OSTH N
Q M. Babler, just regarding the issue of the per diem
and the expenses, in your position how nuch traveling do you

do?

A | travel extensively. Fromthe first of the year |'ve
traveled -- I'mnot saying every day, but virtually every
week. | live in the suburbs of Chicago, so | have to get to

OHare. That's usually a 40 to 45 dollar cab ride, which
just is one theitens that really isn't covered. And if you
park at OHare it's anywhere from32 to 34 dollars a day
parking. And that's another itemthat is not covered.

And the other thing wth the per diem albeit it's 96,
after taxes and that, you net about 60 dollars of that. And
nowa triptothe airport just ate up, for exanpl e, 45
dol lars of that.

Q Thank you.

MR FOX Your Honor, | don't have extra copi es
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of this Haintiff's Exhibit 27, but | would like to nove its
adm ssi on.

THE QORT: W wil take a break, sir, and we
wll deal wth the admssion of exhibits in a nonent. At
the break we'll have copi es nade.

| have one question, sir, before we allowyou to step
down.

Wth regard to this -- | wll call it a nerger notion
that you presented in witing at the April 1 neeting, is
there a copy of that available, or are you famliar wth the
denmands that you nade verbal | y?

THE WTNESS. | don't have a copy wth ne. M
attorney nay have it.

THE QORT: Do you recall specifically the
denmands that were nade?

THE WTNESS.  Yes. It involved six itens, nost
dealing wth the nerger. Ve asked Mke to conply with the
tine table to start neeting wth the General President
Sullivan in order to start resol ving sone of the issues.

THE QORT: Do you know the rest of them or do
you recal | the others?

THE WTNESS. Sone dealt with appointing
designated legal counsel. |It's been a problemfor this
union over the years. And we wanted to put together a board

of ethics to handle that sort of issue. Wthout the
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docunent in front of ne -- they all -- | think, | believe
the first four things dealt wth the nerger, various steps
we wanted to see, and an issue dealing wth the board of
et hi cs.

THE GQORT: Thank you.

M. Gldstein, do you wsh to --

M. GQLDSTHN  Your Honor, | believe that that
docunent was submtted as an exhibit to our reply brief in
support of the notion to intervene.

THE QORT: Al right. Thank you.

MR FOX Your Honor, it is docunent 87-8.

THE GORT: Al right. Thank you.

Sr, you nay step down.
You have no other questions, | take it, M. Goldstein.
(Wt ness excused.)

THE GORT: V& are going to take about 15
mnutes, |adies and gentlenen, allowng the clerk to nake a
copy of the last docunent that was referenced and al | ow t he
court reporter a brief break.

S we will stand adjourned until approxinately 10: 45,
and we wll reconvene at that tine, please.
Thank you very nuch.
(Recess taken, 10:03 a.m until 10:50 a. m)
THE GORT: Qounsel for the intervenors, you nay

call your next wtness, please.
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M. GALDSTHN | would like to call Tony
| annone.

THE QORT:  Thank you.

TONY | ANNONE,
of lawful age, a wtness called by the Prospective
Intervenors, being first duly sworn, was exam ned
and testified as fol |l ows:

THE GORT: Be seated in the wtness stand, if
you woul d.  Adjust the mcrophone so your testinony can be
heard, sir.

Gounsel , you nay i nquire.

M5, GLDSTHN  Thank you.

O RECT EXAM NATI ON GF TANY | ANNONE
By M. GQO.OSTH N
Were do you live, M. lannone?
319 Huffman Drive, Exton, Pennsylvani a.
Are you a nenber of the union?
Yes, | ama nenber of the UTU since 1970.

What positions have you held wth the UTU?

> O » O > O

| hired on as brakenan in 1970, railroad brakenan. |
was elected to office in 1986 as a local chairman. [In 1992,
| was el ected general secretary to a general commttee
adjustnent. Later on | was el ected vice general chairnan.
In 1999 | was elected international vice president,

reel ected, and presently serving as international vice
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president and a nenber of the board of directors wth the
Lhited Transportati on Unhion.
Q Qoul d you descri be your views regardi ng the nerger
between the UTU and the Sheet Metal Vérkers?
A M/ views regarding the nerger, to put it very sinply,
it was a good thing for the nenbers. It was negotiated by
Presi dent Thonpson. [t was unani nously approved by the
board of directors. It was put out to the nenbership for
ratification, and it passed.

And ny viewis | was |ooking forward to the
i npl enent ati on of the nerger January 1, 2008.
Q And have you been famliar wth the Sheet Metal
VWrkers International Association prior to the nerger
di scussi ons?
A Yes. |'ve always had a working rel ationship. Because
of ny assignnents over the years, | have al ways establ i shed
a good working relationship wth other unions.

The reason why | had a good rel ationship wth Sheet
Metal Wrkers was because we had common interests. V¢
shared assi gnnents together. And in ny nei ghborhood in
Phi | adel phia, Local 19 is a recogni zed organi zati on, and
it's --
Q Local 19 of the Sheet Metal Vérkers?
A d the Sheet Metal Verkers, |'msorry.

And we wor ked toget her on nmany assi gnnents.
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Prior to the nerger agreenent, we -- | utilized the
facility in New York and New Jersey and Phil adel phi a.
Q Wiat kind of facility?
A The union halls, for instance, we held neetings there.

And | worked wth Dewey Garl and who was the president -- no.
He is the director of the transportation division of the
Sheet Metal VWorkers. | worked with hi mfor the past 15
years. | worked wth Rchard Ziegler. He is the general
chai rman of the Sheet Metal VWrkers in the mdwest. And
Paul Corts out of New York. Ve just -- we share
assignnents. | have had assi gnnents on the various
passenger commttees, and they al so share those assi gnnents.
Q Wiat do you nean passenger commttees?

A General chairnen that had jurisdiction over, for

I nstance, METRA SEPTA AMIRAK, Boston Transit, and VCR

V¢ -- presently we are working wth the Sheet Metal Vérkers
in New York on a METRA North assignnent. And we are

organi zing efforts up there. W& are trying to organi ze our
nenbers up there -- | should say our forner nenbers up there
In the METRA unit.

Q Wiy forner nenbers?

A They had left the UTU and gone to an i ndependent

uni on.

Q Sr, howdo you believe that a nerger woul d benefit

t he nenber shi p?
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A (h, the resources are -- well, the UlUis -- excels in
the area of Railway Labor Act. V& do a fantastic job there.
V¢ don't have as nuch resources in the area of organi zi ng,
for instance. Sheet Metal Wrkers excel in that area.
As far as training the local officers, |I think the
Sheet Metal Vrkers have better resources than what we do.
Legi sl atively, we share coomon interests. V@'ve
worked wth the Sheet Metal Wrkers as well as the ot her
uni ons over the years on nany |l egislative issues. For
Instance, railroad retirenent. That was a big issue for us.

And they were very instrunental in working wth us in that

area.
Q How woul d the nerger effect you personal | y?
A Mninmal effect. | would say -- I'mnot very good in

this particular area as far as ny pay is concerned. M wfe
usual |y takes care of that. | never cashed a check since |
was 18 year old, so you have to forgive ne.

| think ny base sal ary woul d be reduced overall .
There woul d be -- the Sheet Metal Vorkers handl e their
expenses differently than the UTU In the UU ny base
sal ary woul d be about $140, 000, and then we woul d get
reinbursed for noney that we put out for expenses.

In the Sheet Metal Wrkers, | believe the base sal ary
woul d be probably sonewhat |ess than that. | don't know

exactly how nuch less. And they give us -- they woul d
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provi de us expense noney up front. Watever we don't spend,
then we woul d -- that woul d be taxabl e.

S overall it's probably a wash.
Q Now directing your attention to the January 1 UTU Vb
posting regardi ng the shotgun weddi ng, did you see that?
A Yes. It was e-nailed to ne by soneone. | don't
renenper who.
Q Does the UTU have an e-nai|l al ert systen?
A Yes, |'mpart of that. But | renenber that particul ar
| tembecause it was brought to ny attention by soneone,
another officer. And | was -- | was disappointed. | was
di sappoi nted that, obviously, that the new admni stration
had deci ded not to support the nerger.
Q And after you sawthat e-nail, what did you do?
A Vel |, probably wthin aday | -- the first call | nade
was to ny good friend Roy Boling. | called Roy up, asked
hi mwhat he thought. He was upset.

Q Roy is a vice president?
A ["'msorry. Heis another international vice
president. |'ve worked wth himsince 2000. V¢ have a good

working relationship. VW are quite friendly with each
other. V¢ share each other's experiences, and we share
opinions. And | rely on himfor -- he's senior to ne in
nmany ways, and | rely on himfor direction and advi ce.

And his advice was that, you know, we' re nenbers of
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the board of directors. Ve are the new board of directors,
So we're going to have to get involved in this. And |
agreed wth him

And our opinion was that, you know we should sit down
wth the president and work this thing out because the
forner board of directors had nade a decision that was
ratified by the nenbership.

S we wanted to protect the UTU fromfurther
litigation. That was first dow on our list. And we needed
to support the vote of the nenbers. And we felt that was
paranount in our deci sion.

Q And did you talk to any of the other nenbers of the
board at around that tine?

Yes.

After the first of the year, who else did you tal k to?

| talked to Broken Rail.

A

Q

A

Q Wo is Broken Rail ?
A Janes Brunkenhoef er.

Q Hs nickname is Broken Rai | ?

A Yeah. Hs nicknane is Broken Rail. That's anot her
person that | rely on for advi ce because over the years ny
working relationship wth himis very inportant. So we
shared opinions. V¢ don't always agree, but inthis
particular situation, we did agree that we needed to protect

the vote of the nenbership.
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Q And did you do anything to try to reach out to either
Mke Futhey or dint MIler or anyone el se who was part of
the admnistration of the uni on?

A | think it was January the 3rd | did reach out to
another good friend, dint Mller. And ny concern -- |
approached himin this way. | asked himif there was
anything | could do to help hi mpronote the nerger, and if |
needed to do sonething to assist, because | knew that there
was going to be a conference call regarding the nerger on
January the 4th --

Q Wth the Gourt?

A Wth the Gurt. And | wanted to -- whatever | coul d
do to help, please advise ne. Hs response was, | woul d
say, nonresponsive. He just did not react.

Ad | was -- he didn't have to hit ne in the head wth
a two-by-four. | knewwe were in trouble as far as the
ner ger was concer ned.

S0 the next step was to go back to Roy and talk to Jim
Brunkenhoef er and see what we can do. Because we felt -- |
felt, as a nenber of the board of directors, | wanted to do
whatever | had to do to uphold ny responsibility as a nenber
of that board.

Q S0 on January 3, prior to the January 4 call wth the
Gourt, did you communi cate your views to Mke Futhey?

A Prior to January the 3rd?
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Q No, not prior to January the 3rd. O January 37

A No, | did not.

Q Odyousend an e-rail or aletter?

A Yes. V¢ did And | said w did, and | need to
clarify that. It was suggested that we sign -- | forget who

it was. It nmay have been Roy or Jim-- that we sign a
letter. And | didn't like that idea. | thought it best
that we sent our letters individually.

And the basis of the -- the intent of the letter was
very sinple. It was to request to be part of the process.
As nenbers of the board, we wanted to be part of the
pr ocess.

| may be wong about this. | believe it's under
Article 23 of the UTU constitution that, you know, anything
affecting a nerger wth another organization, that we needed
to be part of that process. And we requested to be nade
part of that process.

And | copied Aint Mller, and | copied Artie Martin,
and Ki m Thonpson and natural ly the other nenbers of the
boar d.

Yes, sol didwite aletter to President Futhey.

Q And did you e-nail that to hin?
A | e-nailed it tohim As anatter of fact yes, | did
e-nail. | never nailed it. And | got a return response

that they received it.
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Q And did you get a response back fromM. Futhey to
your conmmuni cat i on?

A No. No. The only response we got -- well, that was
the next Wb site article. That was the "let themexpl ain

thensel ves." And fromthat point on it was dowhill for ne.

Q S the "let themexpl ai n thensel ves" was a January 4
Vb posti ng?
A Yes.

Q By M. Futhey?

A The posting, really, that was the capper for ne.

Vel |, because there was no doubt in ny mnd that the
admnistration had joined the plaintiffs and that we were on
our own as far as those of us who supported the nerger,
those of us including the nenbers.

Q And what did you do at that point? Vé're still on
January 4.

A January 4, | think | nade arrangenents sonehow to
conference the other nenbers of the board of directors. |
went to the general chairman's office in Philadel phia, nade
arrangenents to talk to everyone so that everyone coul d
share opi nions. Because we really didn't know each ot her.

| did not have a working relationship wth John Babl er or
JimQunby. | knew Ji mQunby, but | never shared assi gnnents
with him

Q Vs that because you just all becane collectively
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nenbers of the board of directors as of January 1?

A Yes. And we were sonewhat naive in the process as
nenbers of the board of directors. There is seven of us.
nly one, Janes Brunkenhoefer, was a forner board nenber.
The rest of us did not -- we had no i dea how t he process
wor ked.

S| felt as though there was a little bit of
education invol ved here, and |I encouraged the idea of
conference call s.

And once -- because we had to get to know each ot her.
And we needed a confort zone and we needed to know -- we
needed to have a consensus of what to do next, howto
approach this, what do we do?

And all of us agreed -- it was anazing that all of us
cane together wth the sane intent to protect the rights of
the nenbers who voted for it. And, you know, we felt, those
of us, believed that we needed to protect the organi zation
fromfurther litigation.

Q So what happened on that January 4 conference cal | ?
A Vll, it was decided -- and | think | took over the
responsi bility of setting up another conference call wth
the Sheet Metal Vrkers, having a good working relationship
wth sone of those guys. | never net Mke Sullivan. Wl ,
| net himin June for a short tine. | never had a

relationship wth him But | felt as though -- and | took
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It upon nyself. | think we needed to know whet her they were
wlling to go down the road wth us, at |east give us sone
sort of support.

V¢, you know, we just needed sone direction because,
obvi ously, we could not use dint MIler anynore, because we
viewed hi mas being on the other side.

SO we set up a conference call, and --

Q A second conference cal | ?

A A second conference -- yeah. |t was 6:30. It was

6: 30 on a Mbnday ni ght.

Q January the 7th?

A January the 7th, and it was on a call, | think Mke
Sullivan was on the call, Pat Rley.

Q Gounsel for the Sheet Metal Vrkers?

A Yes, and then there was anot her attorney, St evenson.
Q Arlus S ephens?

A Arlus Sevenson. And it was just general conversation
and nothing renarkable, | would say. But when they dropped
off, we asked themto drop off --

Q "They" bei ng?

A The Sheet Metal Wrkers. Then we tal ked anongst

our sel ves.

Q Before you get to that, when Mke Sullivan was on the
call, the president of the Sheet Metal Wrkers, what did he

say?
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A He didn't say too nuch except that if we were wlling
to continue to support the nerger, he woul d, you know
provi de any resources he coul d, whatever he could do for us,
that it was -- he didn't elaborate, to tell you the truth.
That concerned us because | renenber afterwards we
tal ked and we still were not convinced exactly how we were
goi ng to approach this.
Q S when -- | interrupted you. You started to say that
the Sheet Metal Wrkers representatives |eft the call and
you all, the seven of you, continued on the call?
A Yes.
Q And t hen what happened?
A Then we tal ked about, oh, ny goodness, we were nore
concerned about the political backlash than anything el se.
You know, were we wlling to go through this road to hell,
and why would we be willing to do that? And in fact at one
point, | believe it was Brunkenhoefer suggested that we all
just forget about it, let himgo on by hinself. And we
said, no -- well, | said no. There was no way. | really
believed that this was a nerger that had benefits for the
nenbership. It was tine for rail and | abor to cone
together. | nean, it's a sinple concept, but very difficult
toinplenent. |It's easily said, but try to nake it happen.
Very difficult.
And that is sonething that | think all of us agree
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that it was tine for rail and |abor to cone together, and we
wanted to nake sure that the UTU | ed the way.

Because | was very famliar wth the fact that other
rail unions were | ooking at this whol e process. They were
wat ching us. And they were waiting for us to nake that
decision. And there would be no reason not to expect that.
You know, we had the right people in the right place, at
| east | thought we did.

Q S what was -- was there any deci sion nade on t hat

call after the Sheet Metal Wrkers dropped of f of it?

A Yes. V¢ nade a decision that we would go forward,
and -- | don't know exactly. Nowl'min an area that | just
don't recall specifics. But | do renenber that -- | think I

had a conversation wth Arlus Sevenson. And this is where
| get really confused because | didn't pay attention.

| do knowthat as far as -- it was -- | can't renenber
how we got your nane. | just don't renmenber. But | do
renenber signing a retainer wth you to represent us.

And it gets very confusing for ne because the UTU are
defendants in this case. But | do renenber that your nane
was nentioned during a conversation because you represent ed
Paul Thonpson. And you were recommended by Aint Mller.
S | think that's how we basically connected wth you and
retai ned you as our attorney.

Q Wio is paying your attorney's fees?
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A The Sheet Metal Vdrkers.

Q And early on in this case, did you review and approve
ajoint representation agreenent that | had signed as well
as Arlus S ephens?

A Yes.

Q And Patrick Rley?

A Yes.

Q And do you recall that bei ng di scussed and approved by
all of the proposed intervenors?

A Yes. Wiatever we -- whatever | did, we did together.

No one wal ked -- broke branch here. W shared

constant -- the idea of the conference calls were very
inportant, | thought, the constant communi cati on.
Q Is there any conflict of interest between you and the

Sheet Metal Vrkers Lhion wth respect to the inplenmentation
of the nerger agreenent?

A ND.

Q Is there any conflict of interest between you and the
Sheet Metal Vrkers wth respect to the position that you' re
interested in taking in this case?

A ND.

Q Have you had any conversations wth Mke Sullivan
about your participation in this case?

A Yes. Yes.

Infact, | net Mke Sullivan, naybe, a coupl e nont hs
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ago at a social affair in Philadel phia. And he was

just -- he just basically said as |ong as you guys are
wlling to, you know, to go forward wth this, he was goi ng
to support us. In fact, Roy was there. Roy and | were both
there, Roy Boling, the other international vice president.
Q Wiat out cone are you seeking in this case?

A To affect the nerger, to inplenent the nerger
agreenent as present ed.

Q And why did you decide to attenpt to intervene?

A O a personal level, | think it's the right thing to
do. | don't think that, wth all due respect -- wth all
due respect to ny president, to Mke Futhey, | think that |
woul d be the proper intervenor on behal f of the nenbers. |
think that -- and | respect his opinion, but at the sane
tine, | think his position by supporting the plaintiffs is
W ong.

Q Do you personal |y risk anything by seeking to

intervene in this case?

A Personal ly? No. |'mvery confortable wth ny
decision. | don't -- | nean, |'ve got the support of ny
wfe and ny famly. [|'mvery confortable.

Do | risk anything? Veéll, reputation-w se, yes. You
know |'ve been charged. There are internal charges. |'m
subject to expulsion. | could |ose ny job. But, you know

|'"ve got an electrician's license, so | can do that. |I'm
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very confortable where I'mat in life.
Q Thank you.
A Thank you.

THE GORT: (ounsel, you nay cross-examne on
behal f of plaintiffs.

MR FOX Your Honor, before | begin,
housekeepi ng natter. |[It's 11:15, and the order of the Qourt
signed on May the 14th said that tine is being divided
equal ly anong the three parties. And | just don't know how
much | onger the intervenors' counsel is planning to go or
how nany nore w tnesses she plans to put on.

And it would be hel pful for ne if | knewthat before |
begi n cross of this wtness.

THE QORT: Wéll, we wll ask. 1've been keeping
cont enpor aneous tine, so | do have running total s of tine.
S0, do sone quick nath again. | wll hold counsel strictly
to the two hours that we referenced, and |'ve been keepi ng
tabs of the tine you have been using for cross-exam nation,
so there is sufficient tine. G ahead.

CRCSS EXAM NATI ON CF TANY | ANNONE
BY MR KX
Q M. lannone, you said that during your conference call
on January the 7th, that you had set up -- aml correct?
A Yes.

Q And that on that conference call were Mke Sullivan
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and Pat Rley from-- and was this Arlus Sephens al so on
that conference call?

A | believe so.

Q And when was the first tine -- when and how does t he
nane Joyce Gl dstein first come up? Od it cone up during
that conference call?

A No, sir. | don't think so.

Q That was on the 7th?

A O the 7th.

Q You signed a retai ner agreenent wth Joyce Gol dstein,
right?
A Yes.

Q And do you recal | when that was?
A ND.

MR FOX My | approach and show the w tness
docunent nunber 71-4, pages 22 through 24, which is the
retai ner agreenent?

THE GORT: Yes, sir, you nay.

Q Now is this the retainer agreenent that you in fact
signed w th Joyce Gl dstei n?

A Yes.

Q And on what date did you enter into that or sign the
agr eenent ?

A It appears January 9.

Q (kay. So on January the 9th, you fornally retai ned
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Joyce Goldstein. And on the evening of January the 7th, you

had this conference call. Tell nme howit was you found your

way to Joyce Rl dstei n?

A | don't renenber. | believe it nmay have been through

conversation wth the other vice presidents. |'msorry.

just don't renenber. There was a lot of activity at that

particular tine.

Q | understand that you are probably one of the peopl e

who voted in favor of the nerger agreenent |ast sunmer,

right?
A Yes.
Q You believe very strongly that a unification of the

rail unions woul d be good for the enpl oyees of the
railroads; is that correct?

A Yes.

Q And the position you want to take in this case is to

| npl enent the nerger agreenent ?

A Yes.

Q Q the nerger, | think you said. | don't want to put

words in your nouth.

A That' s okay.

To i npl enent the nerger?
H ght.

Because it's good for the nenbers, in your view?

> O > O

Yes, it is.
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Q Now let ne ask, if you would, to explain for ne how
the conduct of a new referendumover a finalized SVART
constitution anong the rank and file of the UTU woul d
nullify the votes that were cast |ast summer in support of

the ner ger agreenent.

A Are you suggesting a new referendum - -

Q Yeah, |'masking you if there were a new referendum - -
A If there were a new referendum

Q -- toratify the Shvart constitution?

THE QORT: Sr, wait. Sr, you let himfinish
his question before you being to answer. The court reporter
cannot transcribe when two individuals are speaking at the
sane tine.

Your question again, please.
BY MR KX
Q Can you expl ai n, please, how the conduct of a new
referendumover a SVART -- a finalized SVART constitution
would nullify the votes of those individuals, |ike yourself,
who voted in favor of the nerger agreenent |ast summer?
A | do not believe a newreferendumis necessary.
Q So that's your belief?
A That's ny belief.
Q You woul d Iike to see the nerger go forward w t hout
anot her referendumon a SMART constitution?

A Yes.
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Q And so al so woul d the Sheet Metal V@rkers?
A ' mconfused. A nerger agreenent --
Q You said earlier that your view and those of the Sheet

Metal Vérkers were in conplete alignnent. And |' massumng
then that the Sheet Metal VWrkers would like to see this
nerger go forward wthout a referendumover a SVART

constitution, a referendumanong the UTU nenber shi p?

A | could only guess. | never had --
Q And your guess woul d be?
A | never had a conversation regarding that specific

itemw th the Sheet Metal VWrkers.
Q O d you have that conversation wth your |awer, Joyce
G0l dst ei n?

M. GALDSTHN  (bj ection.

THE QORT: It's overrul ed.

A ND.
BY MR FOX
Q But it is your viewthat the nerger should go forward

wthout a vote on a newfinalized SVART constitution; iIs

that correct?

A Under the circunstances, yes. | do not think
it's -- it woul d be necessary.
Q Not necessary. Wuld it be useful ? Do you believe

the UTU nenbers are entitled to see the constitution that

governs their working lives for the indefinite future before
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the nerger goes forward?

A | think that decision has al ready been nade. | think
that was presented to the nenbership and they al ready voted
onit.

Q S it's your viewthat approval of the nerger
agreenent is tantanmount to approval of the entire nerger?
A Yes.

Q And that's what you're trying to affect in this

| ansui t ?

A I"'mtrying to affect -- and |'mtrying to protect the
unani nous deci sion of the forner board of directors. |'m
trying to protect the ratification vote as approved by the
nenbers who voted for this nerger.

Q Rght. But if they -- ratification of the nerger
agreenent is not at issue, were it not at issue, and the
only thing that was at issue was whether or not the nenbers
al so wshed to approve a SMART constitution, what woul d be

your objection to that?

A The SVMART constitution was approved.
Q Ah. Your viewis the SVMART constitution was approved?
A Yes.

Q And that's what you woul d like to argue to this Qourt
going forward as an intervenor if your notion is granted?
A Wl |, that -- yes.

MR FOX No further questions, your Honor.
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THE GQORT:  Thank you.
Any redirect of the w tness?
MR GERER: Nb questions.
THE GART: I'msorry, sir. | keep -- since you

have had no questions throughout the proceeding, | apol ogi ze

for overl ooki ng you.
QGounsel for the intervenors, do you wsh to inquire
further?
M. QADSTHN No, your Honor.
THE QORT: Al right. Sr, you nay step down.
You' re excused.
THE WTNESS.  Thank you.
(Wt ness excused.)
THE GAORT: (ounsel, you nay call your next
W t ness, pl ease.
M5. GADSTHN J.R Qunby.
THE GART: Sr, if you woul d step forward,
pl ease.
J. R AMBY
of lawful age, a wtness called by the Prospective
Intervenors, being first duly sworn, was exam ned
and testified as fol | ows:
THE GAORT:  Adjust the m crophone so your
testinony nay be heard.

Gounsel , you nay inquire.
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M. GLDSTHN  Thank you, your Honor.
D RECT EXAMNATION CF J. R AUMBY

BY M5. GLDSTH N

> O » 0 » O » O > O

M. Qunby, where do you |ive?

14908 Lennox Drive, Srongsville, Chio.

Are you a nenber of the union?

Yes, | am

Wiat uni on?

Lhited Transportation Union.

For how | ong have you a been a nenber of the UTU?
32 years.

What positions have you held wthin the UTU?

I've held the position of |ocal chairnan, |ocal

president, assistant to the president yardnasters, vice

presi dent .

Q And your current position?

A M ce president, nenber of the board of directors.

Q Wiat' s your enpl oynent history wthin the i ndustry?
A | hiredin 1976 wth Penn Gentral Railroad i n ground
service. | worked as a swtchnan, retired after a year,

becane yardnaster.

Q

VWul d you descri be your views regardi ng the nerger

between the UTU and the Sheet Metal Verkers agreenent, the

i nternati onal associ ati on?

A

| agree wth ny previous brothers, that it's a good
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deal for the nenbership. The UTU excels -- just like the
other vice presidents have alluded to, we probably do nore
than the lion's share when it cones to the Railway Labor
Act. V& are the premer organi zation when it cones to the
Rai | way Labor Act.

And the Sheet Metal Wrkers, they' re under the
National Labor Relations Act. And that woul d hel p our bus
departnent. V¢ could help their -- we could hel p the Sheet
Metal Verkers, Dewey Garl and' s group.

Q Devey Garland is the head of the current
transportation division?

That's correct.

Wthin the Sheet Metal Vrkers?

That 1s correct.

A
Q
A
Q ["'msorry. DOd you conpl ete your answer?
A I"msorry. That is correct.

Q How woul d the nerger effect you personal | y?

A | woul d assune that the duties | do noww || carry on
forward. | do foresee a change in the way we're paid, but |
would -- ny daily duties woul d be the sane.

Q And how woul d your conpensation be affected?

A Again, like has been previously testified to, our
gross pay is reduced. There is sone per di emnoney there.

There is a car allowance there. But by the tine you pay tax

onit and you start spending that noney, it's not really
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everything it is at face val ue.

Q Now directing your attention to the January 1 VWb
posting, the one that M. Futhey put up on the Vb site,
they referred to the nerger as a shot gun weddi ng; do you

recall that?

A Yes, na' am

Q And did you see that on or about January 17?

A Yes, na' am

Q What was your reaction to that?

A | was disappointed. | thought that we were well on

our way to becone SMART. | thought waking up New Year's Day
was a new begi nning for the nenbers of the UTU that we were
now part of SVART.

Wen | left the convention in Hol |l ywood, H orida | ast
August, there was no doubt in ny mnd that the nerger had
been conpleted. And | was really | ooking forward to 2008.

It was a new beginning for rail and | abor protected by both
or gani zat i ons.

Q O d you have communi cations wth other nenbers of the
board of directors soon after the first of January?

A Yes, | did.

Q Goul d you descri be those conmuni cati ons?

A V¢ started having -- the phone started ringing. There
was di snay and unhappi ness anong the ot her board of

directors at the direction in which we were going in,
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w thout at |east a phone call advising the board of

directors of the change of position that President Futhey

had t aken.

Q O d you communi cate your views to President Futhey at
that tine?

A No, | did not.

Q Odyou send a letter or e-nail to himon January 3?
A | did on January 3.

Q Wiat did you say in that?

A The letter that was send to President Futhey was

identical fromthe seven of us, ma@am It was a request to
stay the course that the nenbershi p had voted on and support
the nerger and finish the work in the nerger docunent and
put the two organi zations toget her.

Q And this was the sane communi cation that M. Babl er
had said he was the one that drafted it?

A That's correct.

Q O d you get a response to your January 3 communi cation
fromM. Futhey?

A If you want to call it one. It was a Vb posting on
January 4 assassi nating the character of the seven
Individual s that had sent the letter to the president over
the caption of "let themexplain thensel ves."

Q And in response to that, did you have a communi cati on

wth the other board nenbers?
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A Yes, na' am

Q Vds that the conference call that we've heard about on
January the 4th?

A Yes, na' am

Q And descri be what happened in that call?

A V¢ had a di scussi on of how shocked we were that
instead of calling the board of directors and trying to iron
this out internally that they would go public and try to
assassi nate us and our character, and how out of character
we thought it was, and wasn't in the best interest of the
uni on or the nenber ship.

Wiat was our best avenue goi ng forward? V¢ di scussed
how and if we could go forward. And at that point, we
needed to -- we needed to know just howfar the Sheet Metals
were going to stay wth us, and that's what really led to
the call on the 7th.

S0 then you had the followup call on the 7th?
Yes, na' am

You participated in that call?

Yes, na' am

Wiat decision was nade in that call?

> O » O >» O

It was decided that -- first off, we wanted to know i f
the Sheet Metal VWrkers still wanted us, you know if there
was still a place for us. And once we found out that the

Sheet Metal VWrkers were still interested in finishing --
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consummat i ng the nerger agreenent, and the decision by Mke
Sullivan that he would hel p us out wth our |egal fees goi ng
forward, they dropped off the call, |ike Tony |annone said.
And we voted -- we had a discussion deci di ng how we were
going to go forward fromthere.

Agai n, Janes Brunkenhoefer said, naybe it's best |
pick up the torch and go forward by nyself. And we deci ded
either we were all going to go forward or not, that this was
agroup effort. W felt we took an oath as officers of this

union, and we've stuck together wth that oath to this point

Now
Q And di d you engage counsel to represent you?

A Yes, na' am

Q And who was your counsel ?

A Joyce ol dstein.

Q And who i s paying your attorney's fees?

A Sheet Metal Uhion.

Q I n your opinion, did the nenbership of the UTU al ready
ratify the SVMART constitution?

A Absol ut el y.

Q Is there any conflict of interest between you and the

Sheet Metal Wirkers that you' re aware of ?
A Not that |'maware of.
Q Have you actively participated in all decisions that

have been nade in this case regarding the course of the
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litigation?
A Absol ut el y.
Q Has any official fromthe Sheet Metal Vrkers

I nfl uenced you regardi ng the positions you ve taken in this

case?

A No, nma' am

Q Wiat out cone are you seeki ng?

A The w Il of the nenbership. |'mlooking to have the

next step in the nerger docunent to go forward to finish
putting these two organi zations together. That was the wll
of the nenbership. They voted in favor of it.

Q And why did you decide to attenpt to intervene in the
case?

A Because | took ny oath seriously. | think that the
nenber shi p has spoken. They don't al ways speak in, naybe,
the manner in which I think they shoul d, but they have
spoken in this -- on this situation resoundi ngly, 71
percent. And | believe it needs to be finished. It's what

they voted on. It needs to be finished.

Q And do you have any personal risk fromintervening in
this case?
A Just |ike ny seven other brothers, na' am |'munder

charges just like the rest of them facing expul sion and
renoval fromoffice. Yes. Geat, | woul d say.

Q Thank you.
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THE GQORT:  Thank you.
" behal f of the plaintiffs, counsel, you nay inquire.
MR FOX Thank you, your Honor.
RS EXAM NATION F J. R QuMBY

BY R KX
Q M. Qunby, you nentioned a nonent ago that on January
the 4th you were subjected to character assassination in a
Wb site posting, aml right?
A That's correct.

MR FOX My | approach the wtness? |'mgoing
to show himExhibit Bthat is attached to an affidavit that

was filed on the 15th of April. And it's |abel ed a docunent
81- 2.
Q And let ne ask you, that is an e-nail that went out to

t hose peopl e who signed up to receive e-mail news fl ashes

fromthe UU is that correct?

A It appears to be, yes. I'mon that list also.
Q Rght. So you woul d have recei ved the identical
e-nail?

A That's correct, sir.

Q And thisis the Wb site -- then it was al so posted on
the V&b site; is that correct?

A Yes, sir.

Q And that's the docunent you were referring to a nonent

ago?
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A That's correct.

MR FOX No further questions.

THE QORT:  Thank you.

Anything further, Ms. Gl dstein, of this wtness
before I ask -- well, I'll ask counsel for the defendants if
they have any questi ons.

MR GQERER: MNo, your Honor.

THE QORT: Al right.

Ms. (ol dstein, anything further?

M5. GALDSTHN  No, your Honor.

THE GORT: Sr, | have one question.

THE WTNESS. |'msorry, sir.

THE QORT:  You keep referring to the 71 percent
of the nenbership that voted in favor of the nerger.

How nany nenbers are there in your union?

THE WTNESS. | think there is probably in the
| ow 80s, sir.

THE QORT: M recollection is about 84 thousand
nenbers, according to the record, | believe. And how nany
nenbers actual |y voted in this referendun?

THE WTNESS.  It's ny understandi ng, your Honor,
that there was 68,000 bal l ots voted, that there was
sonewhere around 12,000 that was returned because of bad
addresses, or we didn't have their correct address on the

nenber ship, and that the nunber that voted on it was in the
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ei ght thousand- sonet hi ng, your Honor.

THE QORT: So out of the 84 thousand, or
t hereabouts, nenbers, eight thousand voted in favor of the
nerger, approxi natel y?

THE WTNESS.  Approxi nat el y, ei ght
t housand- sonething, that's correct, your Honor.

THE QORT: And there was only approxi nately 12
thousand or so, roughly, a little nore than 12 thousand
bal | ots cast in total ?

THE WTNESS.  That' s ny under st andi ng.

THE QORT: So the 71 percent you' re referring to
Is 71 percent of the 12 thousand bal l ots that were cast
conpared and contrasted wth the over 80 thousand nenber of
t he uni on?

THE WTNESS. |'msorry. Qould you repeat that?

THE QORT: So the 71 percent you' re referring to
references the individual s of the eight thousand who vot ed,
ei ght thousand plus who voted? 71 percent of -- excuse ne.
71 percent of the 12 thousand who voted were in favor of the
ner ger ?

THE WTNESS. (nhce you take the 12 thousand away,
then you take the 12 thousand off the 80-what ever -t housand
it is, and that's where the percentage cones up, your Honor.

THE QORT: Oh, so you're referring to the 12

t housand of the 80 thousand?
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THE WTNESS. No -- there was 12 thousand bal | ots
ret ur ned.

THE GAORT: And of those 12 thousand, how nany
were in favor of the nerger?

THE WTNESS. There is no way of know ng how nany
were in favor. Those were returned because of bad
addresses, your Honor. |I'msorry if | didn't clarify.

THE QORT: h. There were 12 thousand that were
returned because of bad addresses?

THE WTNESS.  That' s ny under st andi ng.

THE QORT: That's sonething either newto ne or
| mssed inthe record. M recollection of the recordis --
counsel can correct ne if |"'mwong ne -- that thereis 84
t housand nenbers of the union, but only 12 thousand bal | ots
were returned, neaning only 12 thousand, roughly, nenbers
voted. And of the 12 thousand that voted, only
approxi mately 8,500 were in favor of the nerger?

Do you recall any of that at all?

THE WTNESS It's a possibility. | mght have
ny nath nessed up. You coul d be absol utely correct, your
Honor .

THE QORT:  So you don't know exactly.

THE WTNESS. The 71 percent is the figure that
|'ve read, your Honor.

THE QORT: So you don't have any i ndependent
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know edge of that. Were did you get the 71 percent figure?

THE WTNESS. Sonething |' ve read, your Honor.

THE GAORT: Thank you, sir.

O d ny questions cause any additional questions on
behal f of the counsel for the intervenors?
RED RECT EXAM NATION CF J. R QUMBY
BY MR GOLDSTH N
Q Do you know who woul d have nore accurate infornation
Wth respect to the questions that the Judge just asked?
A Triple A | woul d i nagi ne.
Q Anerican Arbitrati on Associ ation?
Is there anyone wthin the UTU who woul d know t hat ?

A | would inmagine it's available, but again, in ny
belief it would have to cone fromthe triple A na' am
Q Thank you.

THE QORT:  Thank you.

MR FOX Your Honor, could | just briefly --

THE GORT:  Just one nonent. Let Ms. (ol dstein
renove her papers and get situated.

RECRCSS EXAM NATI ON CF J. R QUMBY

BY R KX
Q Let the record reflect that |'mgoing to show the
W tness docunent 6-21 which is Faintiff's Exhibit 11 in
support of the notion for prelimnary injunction. It is the

certification of results of the binding Anerican Arbitration
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Associ ati on?
THE QORT: Al right, sir. G ahead.
Q Is that a docunent you' ve seen bef ore?
A | don't recall. | could have, but | don't -- |
couldn't put a date toit, if | did.
Q VWul d you have any reason to di spute the nunbers that

appear on this certification of results by the Arerican
Arbitration Association?
A | would have no -- | wouldn't dispute it at all.
Q Thank you. Nothing further, your Honor.
THE QORT: Al right. Thank you.
You' re excused, sir. You nay step down.
(Wt ness excused.)

THE GORT: Qounsel for the proposed intervenors,
you nay call your next w tness.

MB. GQLDSTHN John Ftzgeral d.

JOGHN F TZG&RALD,
of lawful age, a wtness called by the Proposed
Intervenors, being first duly sworn, was exam ned
and testified as fol | ows:

THE QORT: Have a seat in the wtness stand,
sir. PHease adjust the mcrophone so your testinony nay be
heard. Thank you.

Gounsel , you nay inquire.

M. GLDSTHN  Thank you.
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D RECT EXAM NATI ON CF JG-N H TZAGERALD
BY M5 GOLDSTH N

Were do you |ive?

Batt| eground, Véshi ngt on.
Are you a nenber of a union?
Yes.

d the UW?

Yes.

S nce when have you been a nenber of the UTU?
1970.
Wiat positions have you held wthin the UTU?

> O » O » © » O > O

Local chai rnan begi nning in 1975, assistant general
chai rman D386, 1982.

Q Wat is a Q3867

A It's a general coomttee.

General chairnman, 1993. And vice president begi nni ng
the first of this year, and nenber of the board of
directors.

Q SO you're current position is a vice president and

menber of the board of directors?

A Yes.

Q Qoul d you revi ew your enpl oynent history wthin the

I ndust ry?

A Hred on in 1970 as a brakeman, pronoted to conduct or
i n 1973.
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Q And what railroad was that ?

A Burlington Northern. Nowit's Burlington Northern
Santa Fe.

Q VWul d you descri be your views regardi ng the nerger
between the UTU and Sheet Metal WWrkers?

A Initially questioning. Once the vote was taken and
counted, | considered it a closed issue. The nerger was
sanctioned and ratified. | support it now

Q Wien you say you originally questioned, coul d you
el aborate on that a little nore?

A There were sone issues. | wasn't really enanored wth
the announcenent in Kansas dty, and | had sone questi ons.

| submtted a nunber of questions to President Thonpson. |
got answers. | read and acquired a copy of the Sheet Metal
constitution. Ve posted that on our Véb page.

Q Wien you say we posted it, who is "we"?

A The person that handl es ny Vb page, or used to in ny
office, is the general chairnan.

Q S0 you have a separate VWb site fromthe UTU s Véb
site?

A Absol ut el y.

Q S0 you posted the Sheet Metal Wrkers constitution on
that Vb site?

A V¢ posted every bit of information we coul d get, yes.

Q |'msorry. | interrupted you, you were --
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A No, that's fine.
Q SO were your questions answered to your satisfaction?
A They were answered to ny satisfaction for the nost
part, yes. | still was not absolutely sure of what was

goi ng to happen as far as the position | was running for at
that tine as vice president.

Q Wiat do you nean by that?

A Vel |, | was not absol utely sure what the structure
would be. | read the constitutions, and I was not

absol utely sure of what ny status woul d be, what ny title
woul d be, whether there woul d be changes in salary or
anything like that. And | was running for vice president at
that point in tine.

Q O d you ever get the answers to your questions?

A | had answers that | received that sai d everything

woul d remai n t he sane.

Q And howw Il the nerger effect you personal | y?
A As far as any work that | do, | don't see any change.
It nay have an inpact on salary. | was not a vice president

prior to January 1, 2008, so | can't speak to that at this
point in tine.

| think the salary under SVART woul d be sonewhat | ess,
dependi ng on how nuch you travel and how nany days you're
out of town. | can tell you that at that Decenber 4 neeting

| renenber vice president --
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Q Decenber 4 neeti ng?

A The Decenber 4 neeting in DC wth the Sheet Metal
VWrkers and the other newy el ected officers, John Babl er
did raise the i ssue and asked why we could not just renain
under the UTU sal ary structure.

Q And was there a response to that?

A They encouraged us to | ook at the new structure, and |
think everybody in there agreed that we woul d review it
after six nonths.

Q So that at this Decenber 4 neeting between the two
unions it was still left open as to howthe salary structure
was goi ng to work?

A V¢ were each presented -- or at least | was presented
wth a binder that outlined the salary structure. And after
that di scussion between a nunber of the newy el ected
officers and M. Sullivan, it was determned that we woul d
stay under that structure they provided for six nonths and
then have further discussions onit.

Q Wiy did you decide to attenpt to intervene in this
case?

A Because | learned that President Futhey, when he cane
into office, obviously took a different tact that opposed
the nerger. | believed that, as a nenber of the board of
directors, we shoul d have been communi cated wth. V¢ shoul d

have been asked to make a decision on that, if there was
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going to be a change in the policy. And that policy was set
by the previous board of directors who unani nously supported
the nerger, who unani nously decided to put it out to a vote
for the nenbership, and the nenbership did ratify it. They
ratified it by 71 percent.

| believe there was 8,400 -- 8,600 votes in favor,

3,400 opposed, and | believe anybody that didn't vote wai ved

their rights.

Q O d you engage counsel to represent you in this case?
A Yes, | did.

Q And who i s your counsel ?

A Joyce ol dstein.

Q And who i s paying your attorneys fees?

A To the best of ny know edge, the Sheet Metal Vérkers.
Q Are you anware of any conflict between you and the
Sheet Metal Vdrkers?

A ND.

Q Have you actively participated in all decisions that

have been nade in this case regarding the litigation?

A Absol ut el y.

Q Has any official fromthe Sheet Metal Vrkers

I nfl uenced you regardi ng positions taken in this litigation?
A None what soever .

Q Wiat out cone are you seeking in the case?

A | believe the nerger shoul d be consummated as it was
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ratified and supported by the board of directors and the
nender shi p.
Q What personal risk do you face by participating in
this case?
A Just as the other nenbers of the board of directors
that are here as intervenors, |'ve been charged. | stand to
|l ose ny position as an officer. Essentially | stand to be
forced into retirenent.
Q Thank you.

THE QORT: Al right. Thank you, counsel.

Sr, you nay cross-examne on behalf plaintiffs,

pl ease.
QRS EXAM NATI ON GF JOAN H TZGERALD
BY R KX
Q M. Ftzgerald, you heard ne ask M. lannone earlier a

question, and I'mgoing to ask the sane question of you if |
nmay, and that is, if you personally could explain to ne how
the conduct of a new referendumanong UTU nenbership on a
finalized SVART constitution would nullify the votes of
those 8, 600 peopl e that voted in favor of the nerger

agr eenent ?

A | believe at this point intine wth all the rhetoric
that's been placed on Wb pages, the international Vb site,
docunentation through the Gourts that's been spread out

helter-skelter, that | believe there would be a total
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inability to have a fair election at this point.
Q So that's why? You want to bank on the el ection
| ast -- the referendumlast summer because you think that a

new ref erendumwoul dn't be fair?

A | did not say that.
Q Vel --
A. | said | don't believe a new referendumwoul d be fair.

The wel |l has been poi soned by the plaintiffs and even by
sone officers in the UTU

At this point intinme, to go back and consi der doi ng

it over again, | think, is superfluous. | don't believe
it's functional. | believe it was done properly the first
tine.

Q You nentioned that you personal |y had concerns because

you had | ooked at the Sheet Metal Verkers constitution as
wel | as the UTU constitution and were unabl e to figure out
exactly howthis woul d inpact you. Ar | right?

A Wien | |ooked at the Sheet Metal Verkers, that was
after | had returned hone. Wen | returned to Vancouver,
Véshi ngton and to ny offi ce.

Q Ret urned fron?

A Kansas dty where the announcenent was nade.
Q H ght.
A | had concerns when | heard the announcenent to begin

wth, and | had concerns as relayed to ne fromnenbers of ny
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general coomttee, and | acted on those concerns. | did
have concerns about what was going to be the structure, how
do you say, of the officer structure, etcetera, down the
road, and | inquired. | did get sone answers. | didn't
necessarily, howdo you say it, coomt all those answers to,
how do you say, being fact at that point in tine.

Q But you did attenpt to figure out how this conbi nation
of a Sheet Metal Wrkers constitution and a UTU constitution
woul d i npact you and create a structure that woul d af f ect
you, and you were unable to conpl etely identify how that

woul d wor k?

A Vel |, | knewthere woul d be changes. | knew there
woul d be changes and consolidations. You know you don't
get any efficiencies if you don't have those changes.

But when it comes down to it, | anal yzed every bit of
material | could. You bet. And we provided that naterial
to any nenber that wanted to visit our Wb site or that
called ne. And | did get concerns fromthose individuals,
and fromny belief, they voted in the fashion that they
under st ood.

MR FOX Thank you, your Honor.

THE QORT:  Anything on behal f of the defendants,
pl ease?

MR GQEREI: MNo, your Honor.

THE QORT: Thank you, sir.
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Anything further of this wtness on behal f of the
plaintiffs, the intervenors, please?

M5. GQALDSTHN  No, your Honor.

THE GQORT: Thank you.

THE WTNESS.  You bet.

(Wt ness excused.)

THE QORT: ounsel, it's about ten until noon, |
have a brief hearing at noon. Wat additional evidence do
you w sh to present ?

M. GQLDSTHN  Your Honor, there are two nore
proposed intervenors that are here available to testify. |
can say wth a fair degree of certainty that their testinony
woul d be cumul ative, except it would be different because it
woul d be commng fromdifferent individuals. But the
subst ance of what they would say wth respect to why they're
participating in this case, the manner in which they are
participating, their relationship wth the Sheet Mtal
Wrkers, and their concerns about the nerger, all of the
substantive issues, | think, would be fairly simlar to what
you' ve al ready heard.

But because you had put on the order, of course,
directing all of themto be here available to testify, they
are here and available to do so. So | leave that up to you,
your Honor .

The additional wtness we had here, Patrick Drennan, |
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think that we at this point do not need to call, and the
only other witness who | had identified on our wtness |ist
was Mal coimFuthey, and |'mprepared to just have M. Futhey
corroborate that the testinony that he provided at his
deposition was truthful and leave it at that.

THE GORT: Wo is M. Drennan, pl ease?

M5 QADSTHN M. Drennan is not a proposed
intervenor. He is a nenber and was a forner nenber of the
board of directors. And a declaration was submtted by him
I n connection wth the pleadings that we had previously
filed.

THE QORT: Wél|, given our tine limt that | put

in place, who is it that you wsh to call on the bal ance of

your tine?

M. QADSTHN Wl I, | guess | woul d next call
M. Futhey.

THE GORT: M. Futhey. Sep forward pl ease and
be sworn.

MALGOLM FUTHEY,
of lawful age, a wtness called by the Proposed
Intervenors, being first duly sworn, was exam ned
and testified as fol | ows:
THE GORT: Be seated in the wtness stand, sir.
Adj ust the mcrophone so you nay be heard. Thank you.

Gounsel , you nay inquire.
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D RECT EXAM NATI ON G- VALGOLM FUTHEY
BY M5. GOLDSTH N
Q M. Futhey, do you recall that | took your deposition

inthis case on April 157

A That's correct.

Q Vs your testinony that day truthful ?
A Yes, it was.

Q Thank you. | have no further questions.

THE QORT: Al right, sir. Anyone else wsh to
inquire of this wtness?

MR FOX Your Honor, | would I et counsel for M.
Futhey do any cross he wants to. | don't know that --

THE GORT: Vel |, you have the right, if you
wsh. |If you do not, then of course, you can defer to
counsel for M. Futhey if he wshes to inquire. It's
entirely up to you, gentl enen.

MR GQERER: Just a fewquestions, your Honor.

THE QORT: Al right, sir. Thank you.

CRCSS- EXAM NATI ON GF MALQOM FUTHEY
BY R GERRER:
Q My nane is Joseph Querrieri. | have been previously
introduced to the Gourt. | represent the defendant Ml col m
Futhey as well as the UTU Uhited Transportati on Uhion.
M. Futhey, when did you becone president of the

Lhited Transportati on Unhi on?
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O January 1, 2008.
And when were you el ected to that position?

I n August of 2007.

o > O >

And on the bal l ot on which peopl e had the opportunity
to vote for you, what position was identified on that

bal | ot ?

A President of UTU,

Q (kay. And did there cone a tine when you attended a
board of directors neeting on June 10, 2007 in Kansas dty?
That's correct.

And did you vote for the nerger at that tine?

Absol ut el y.

And did you support the nerger at that tine?

Yes, sir, | did.

o > O > O P

Odthere cone any tine when M. Sullivan of the Sheet
Metal Vdrkers spoke to you concerning any possible conflicts
between the Sheet Metal VWrkers constitution and the UTU
constitution?

A The first indication that | had fromthe Sheet Mtal
VWorkers there were potential conflicts was --

Q No, ny question is this: A that June 10 neeti ng,
direct your attention to that neeting, what if anything did
M. Sullivan represent to you concerning conflicts between
the two docunents?

A (h, whenever we had a neeting that evening, after we
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got through wth the reception, | personally asked M.
Qullivan if there were any conflicts between the UTU
constitution and the Sheet Metal Vdrkers constitution, and
he told ne that he didn't know of any conflicts.

Q Al right. And the convention of the UTU occurred in
August of 2007; is that right?

A Gorrect.

Q And was that after the ratification vote for the
nerger between the Sheet Metal Wrkers and the UTU?

A Yes, sir.

Q And can you explain briefly for the Gourt, what is a
convention of the UTU?

A A convention is where del egates fromthe different

| ocal s across the country cone together. And at the
convention they were under the Robert's Rules of Oder, and
they handl e el ecti ons and changes to the constitution.

Q And at that tinme did M. Sullivan speak to the

convent i on?

A Yes, sir, he did.

Q O d he reference any conflicts between the two
docunent s?

A Nb, sir, none.

Q Now did there cone a tine between August of 2007 and
the present that you began to have m sgivings about the

ner ger ?
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A Absol ut el y.
Q And when did that begin to occur?
A It started to occur during the transition period where

after the convention took place in August of 2007, in
Septenber of 2007, | went to the international for the
purpose of the transition fromPaul Thonpson's
admnistration to ny admni strati on.

During that transition period, Paul Thonpson rel ated
tone that there were a ot of things that need to be taken
care of that we coul dn't have gotten passed that we need to
change in the constitution.

For exanpl e, craft autonony, which is the Iinchpin
that was used to put the UTU together to begin wth, that,
anong a nunber of other issues that he tal ked about, the
autonony of the general coomttees, he gave ne sone
infornmation that said that the general chairnen doesn't need
to be able to go out and nake crew consi st agreenents that
in his words screw the nenbershi p and enriches the general
chai rnmen, and whenever | heard that fromhiml contacted M.
Sl livan.

Q And what if anything -- did you raise this issue wth
M. Sullivan?

A Yes, | did. | talkedto M. Sullivan. | said, this
Is area problem General chairnen are not going to

support doi ng away wth the autonony of the general
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coomttees. And he stipulated to ne, he said, | amnot
going to all ow general chai rnen to nake crew consi st
agreenents that screw the nenbership and enrich the general
chairnen, word for wore, verbatim that President Thonpson
told ne. So | viewed it as his communi cati on between the
two of them

Q Does the current UTU constitution, the current UTU
constitution, permt general chairnen the autonony you were
discussing wth M. Sullivan?

A Yes, sir, it does.

Q Now did there cone atine in Qctober of 2007, Qctober
10, 2007, when you attended a western general chairnen's
conf erence associ ati on neeti ng?

A Yes, sir, | did, in San Oego Galifornia, and

Presi dent Thonpson reiterated exactly what | just told you
there at the conference in San D ego.

Q Wiat if anything did M. Thonpson say he had

di scovered in conversations wth M. Sullivan about
potential conflicts between the two docunent s?

A The only thing that he coomented on was the fact that
they had had neetings and di scussed potential conflicts that
woul d potentially take pl ace between the constitutions, that
t hose were ongoi ng neet i ngs.

Q Al right. And do you recall what conflicts were
identified at that Gctober 10 neeting?
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A Yeah, he tal ked about the fact that craft autonony
which, as | said before, was the |inchpin of the UTU had
served its purpose and its tine was gone, and it was tine to
change it and it was tine to nake changes by virtue of the

nerger that he coul dn't get changed by the del egat es.

Q Besi des craft autonony was there nention of any ot her
| ssues?
A He tal ked about the conpensation for the del egates,

that they -- basically said they were only there to line
their own pockets and that they were going to do things to
change the way the del egates got el ected and they were al so
goi ng to change the way they got conpensat ed.

Q Wre there any questions asked at that neeting about
what your fate woul d be once the nerger took pl ace?

A Yeah, there were a | ot of peopl e concerned about the
fact that, in ny conversations that | had wth Mke
Sullivan, that | was going to be placed i n Vidshington D C
and that the person that | defeated, and that could not wn
his own vice president spot, was going to be put in charge
of the UTUin develand, Chio.

Q O d you have subsequent conversations about the fact
that the individual who you defeated woul d be put in charge
of the develand office?

A Yeah. | called Mke Sullivan, and | explained to him

| said, you don't understand the perception of it. It was




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Fut hey - Cross/ CGuerrieri
113

after the neeting in ctober in San Dego. | called him |
said, you don't understand the perception out here. People
really have a hard tine wth David Hakey. They are not

goi ng to accept the fact that he is going to be in
Adeveland, Chio in charge of the operation there wth ne in
Véshington, DC | said, | need to be in develand, Chio
where the operation of the UTUis | ocated.

Q And what if anything did M. Sullivan say to that?

A He says, | don't mnd you being there a coupl e nont hs,
but, he said, you need to be in Washington, DC

Q Now did there cone a tine when you attended, here in

this courtroom a hearing on a tenporary restrai ning order?

A Yes, sir, | was here on Decenber 27, on the day of the
heari ng.
Q And had you submtted an affidavit or declaration on

behal f of the plaintiffs in that case?

A Yes, sir. |, along wth the majority of the board of
directors at the tine of the nerger, submtted affidavits
stipulating that what was promsed to us was not what was
del i vered.

Q There has been testinony today that you oppose the
nerger between the Lhited Transportati on Uhion and the Sheet
Metal VWrkers. |s that an accurate characterization of your
posi tion?

A Absol utely not. | have been very consistent fromthe
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get-go, and Tony |annone was in the neeting and Janes
Brunkenhoefer was in the neeting, two of the intervenors, as
wel | as nenbers fromthe Sheet Metal Wrkers, the assi stant
president and general secretary and treasurer. | told them
| said, what | want is the nerger that was promsed to ne
whenever | was on the board of directors that Paul Thonpson
said was going to happen. That's what | told himon
Decenber 3 that | wanted to happen.

Q Al right. And are you in favor of having a -- havi ng
negotiations wth the Sheet Metal Vérkers to achieve a
SVART -- integrated SVART constitution and to put that out
to the nenbership for ratification?

A | amnot -- not only aml in favor of that, | have
submtted a letter to the Sheet Metal Vdrkers sayi ng that
that's indeed what | would do, sit down and nake a
constitution wth the understandi ng that we woul d put it out
to the nenbership for ratification.

Q Al right.

A And they rejected it.

Q In her papers, Ms. ol dstein suggests that you

aut hori zed the paynent of UTU funds to support the
plaintiffs inthis litigation, is that accurate?

A No, that's a tortured interpretation on the part of
Ms. (ol dstei n because nothing coul d be further fromthe

truth. There have been no Lhited Transportation Lhion
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International funds that have been submtted for support of
the plaintiffs.

Wiat | have done is there have been subordi nate bodi es
wth their own funds that have requested whether or not they
can submt noney. And | said, so long as you fol |l ow the
procedures correctly, then you have the right to submt
what ever noney so long as it's done in accordance wth your
byl ans and struct ure.

Q And wth regard to a post settlenent of this case, did
you settlenent this case wth M. Fox?

A No, sir. | have not settled the case wth M. Fox.

Q And do you know i f your attorneys had conversations
wth M. Fox concerning settlenent?

A Yeah, fromwhat | understand, in conversations that |
had wth you, Joe, is the fact that we have submtted to the
plaintiffs what we see as potential settlenent of this
thing, that is, put the constitution together inits
entirety and resubmt it to the nenbershi p so they can have
a vote.

As | said, | was here on Decenber 27. | understood
the direction the Gourt was goi ng.

MR GQERRER: | have no further questions of
this wtness, your Honor.

THE QORT: Thank you, sir.

MR FOX | have nothing, your Honor.




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Fut hey - Redirect/ Gol dstein
116

THE GORT: M. Gldstein, do you wsh to inquire
further?

RED RECT BEXAM NATI ON F MALGOLM FUTHEY
BY Mb. GOLOSTH N
Q M. Futhey, other than the nerger agreenent, are you
aware of any other witten agreenents between the UTU and
the Sheet Metal VWrkers regarding the nerger?
A There is no way | woul d know because | haven't been
part of any of the neetings. So | wouldn't know of any.
Q S there is no witten agreenent that you know of
other than the nerger agreenent itself?
A R ght, because | woul dn't have access to that.
Q Vel |, you re nowacting as the international president

of the UTU isn't that correct?

A That is correct.

Q Do you have access to all UIU docunent s?

A No, ma' am

Q Wiat UTU docunents woul d you not have access to as the
presi dent ?

A V¢ have found that there i s docunents that are mssing

fromthe office. So | don't knowwhat it is that -- the
part that's mssing, | don't know what they contain.

Q Have you ever inquired of either M. Thonpson or M.
Qullivan if they had any other witten agreenents other than

what you' ve seen?
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A No, | have not.

Q But they' ve told you that there are no other witten
agreenents, haven't they?

A, ND.

Q You' ve never been told that by M. Thonpson in any

nanner ?

A Not that | can recall.

Q You talked a little bit about soneone nane Davi d
Hakey?

A Um hum

Q Wio ran for president when you ran, and lost. Were

Is M. Hakey now?
A Wen | ran and lost? |s that what you sai d?
Q l"'msorry, when you ran. He lost, you won. Were is

M. Hakey now?

A Fromwhat | understand, he is working on the railroad.
Q H's not working for any international union that you
know of ?

A Not that | know of.

Q On the subject of paynent of the plaintiff's
attorney's fees inthis case, isn't it true that UTU nenber
dues noney has been spent on the plaintiff's attorney's fees
in this case?

A ["mcertain that there has been because there has been

petitions fromstate board, but -- and general commttees.
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But as | said before, all of those that were approved were
done in accordance wth the procedure that was set forth by
that board. And so therefore it was done accordi ng to what
that board has done. | can't dictate to themwhat they
spend their noney on. Al | can tell themis whether or not
It's proper or not.

Q But you indicated to themit was proper for union
nenber dues noney to be spent on the plaintiff's attorney's
fees; isn't that correct?

A If they go through the proper procedure, yes, na' am
Q And checks have been cut and signed by the
International secretary/treasurer of the UTU paying -- that
have gone to the Save Qur Lhion VWb site for the purpose of
paying the plaintiff's attorney's fees in this case; isn't
that true?

A | don't knowthat they went to the Save Qur Uhi on Vb
site. | don't know where they went to. | haven't seen any
of them

Q But you are aware that checks have been signed by the
UTU general secretary/treasurer to pay for the plaintiff's
attorney's fees?

A There is a msrepresentation there. You' re acting as
though the secretary and treasurer is signing the funds out
of the UlU International. The only thing the secretary and

treasurer does is authorize themafter they have been
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approved by state boards and general coomttees. Those
funds are comng fromthe state boards and the general
conmttees, not fromthe international .
Q Wio signs the checks?
A The secretary/treasurer does, just like he signs their
payrol | checks, just like he signs their rent or anything
el se that they have to pay expenses for out of their
particul ar funds.
Q Wien you tal ked wth the Sheet Metal Vdrkers about
trying to resol ve any potential conflicts that nay exist
between the two unions' constitutions, did you ever nake an
uncondi tional promse to just sit down and work out and
di scuss whatever the issues are wthout it being conditioned
upon sending it out for another vote?
A It was conditioned upon it being sent out for another
vot e.
Q Wen M. Sullivan -- strike that.

Just to be clear about sonething, you tal ked about
Paul Thonpson speaking at a neeting, this western general
chai rnen' s neeting?
A Yes, na' am
Q Od he say at that tine that he had nade an agreenent
wth the Sheet Metal Wrkers regarding any of the issues
that he was tal king about, or did he say that goi ng through

the nerger process woul d be an opportunity to address sone
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of those issues?

A He said, we are going to use the nerger to nake
changes in the constitution that the del egates woul d not
approve at the convention.

Q But he didn't nake any changes, did he?

A He said what he said, so -- beyond that, he said that
they were in the process of having di scussi ons and ongoi ng
di scussi ons about the conflicts and what they were going to
do. | was not at any of those neeting, so | don't know what
agreenents have been nade.

Q S nce you have been in office, fromJanuary 1, have
you had any neetings wth the Sheet Metal Vérkers to work
out what are the supposed conflicts?

Yes, na'am | have.

How nany neetings have you had?

Two.

Wiat was di scussed at those neetings?

> O >» O >

The potential conflicts that were in the constitution,
and to put it out for another vote again.

Q And who did you neet wth?

A Mke Sullivan.

Q Wat were the conflicts that you di scussed?

A A nunber of things, the things that | had in ny
affidavit that | tal ked about, and I'mreally

hesitant -- and | leave it upon the Judge here as to what
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latitude | have. This was done in strictest confidence wth
each ot her.

SO I' manswering your questions truthfully, but we
have pl edged to each other a confidence, and I'm-- | really
believe that this questioning is probably going to be
detrinental to that process.

Q Do you know whet her the proposed intervenors in this
case have been tol d anyt hing about the neetings that you re
di scussi ng?
A The only one that | think mght know about it woul d be
M. Brunkenhoefer, because they cal |l ed hi masking where the
townhouse wth the UTUwas the first neeting that we had.
S0 he gave themthe infornati on on where the townhouse was
for M. Sullivan to cone over.
Q And other than that, you re not aware that the
proposed i ntervenors had any idea about any of the substance
of what you and M. Sullivan nay have tal ked about at these
neet i ngs?
A | wouldn't -- M. Sullivan said he was not going to
repeat any of the things that took place in that neeting and
| told himl would not do the sane -- | woul d go the sane
di rection nysel f.

M. GQALDSTHN | have no further questions.

MR FOX Your Honor, one qui ck question.

THE GORT:  Just one second, Sir.
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Thank you, Ms. ol dstein.
Now, you nmay inquire.
CROSS EXAM NATI ON GF MALGOLM FUTHEY
BY R KX
Q M. Futhey, if the nenbers and officers of a general

coomttee or a state board, |ocal, whatever, subordi nate
entity wthin the UTU were to duly approve a contribution
to the NAACP Legal Defense Fund or to the Relief for Mannar
Mctin's Fund and instruct the UTU to cut a check, woul d you
do so?

A (h, absolutely. | nean, it's been done. VW¢'ve had
general commttees that have sued the international, and we
have approved the paynent of their attorney to sue the
international. So absolutely. That's just -- historically
we have done that .

Q It's their noney to do wth as they choose?

A Exact | y.

Q No further questions.

THE QORT: So what you're telling ne is if sone
| ocal s around the country decided they warned to rai se funds
and contribute sane for the benefit of plaintiffs, then the
international union sinply acted as a passthrough, so to
speak?

THE WTNESS.  Yes, sir, fromthe general

coomttees and the state board. Ve wouldn't do it for the




© 00 N o o b~ wWw N PP

N DD D MDD NMNDNN PP PR, PR R
ga A W N P O © 00 N O O b W N +— O

Fut hey - Cross/ Fox
123

local. They retain their own funds. But the general
commttees, which are the governi ng body of the contract
nai ntenance, and the state | egislative boards, which handl e
the legislative natters wth the state, we retain their
noney in the international in Qeveland. But it is their
noney.

THE GART: Al right, sir. Nowl think I
under st and.

Al right. Od ny questions give rise to any

additional questions by any counsel, please?

M. QOAODSTHN  Yes, your Honor.

THE GART:  Qui ckly, please.

FURTHER REDI RECT EXAM NATI ON GF MALQOLM FUTHEY

BY M5. GOLOSTH N
Q To clarify what the Judge just said, we are not
tal king about that these organi zati ons, these |ocals or
subor di nat e bodi es, rai sed noney for the purpose of payi ng
the plaintiff's attorney's fees. VW' re tal king about using
uni on dues noney that would be in their treasury as a result
of a check-off that exists in a collective bargai ni ng
agr eenent ?
A What woul d occur, Ms. Goldstein, is the | ocal woul d
bring it up at alocal neeting, and the nenbershi p woul d
have to vote to approve that noney to go to the plaintiffs.

That's the process, that's the bylaws, and that's what they
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have to do in order to -- because it's under Robert's Rul es
of Oder. They have to approve it.
Q ' mnot asking about the approval. |'maski ng about
t he noney.
THE QORT: Wéll, it's helpful that he is telling
you that. It's beneficial to ne. Sorry to interrupt.
BY M5. GOLDSTH N
Q ["msorry, but the noney we are tal king about is union
nenber dues noney that woul d be paid via a payrol | check-of f
that would be in a collectively bargai ni ng agreenent ?
A Yes, na' am
Q Not noney that was specifically raised for the purpose
of paying plaintiff's attorney's fees?
A Yes, na'am you' re correct.
THE QORT: Al right. Thank you.
Al right, sir. You nay step down.
(Wtness excused.)
THE GORT: (ounsel, we are going to adjourn for
45 mnutes. | have other parties waiting. V&' Il reconvene
at 1:00. I1'll hear at that tine fromthe plaintiffs and the
defendants wth regard to any other evidence you w sh to
present in response to the intervenors' evidence and
t esti nony.
Let ne offer this suggestion over the | unch hour,

counsel. | obviously have a notion to intervene that's
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before ne. | also have a notion for a prelimnary
injunction that's been fully briefed and is currently before
ne.

(oviously, it is premature, and | offer no opi ni on yet
as to howl'mgoing to rule on the notion to intervene. |
could sinply deny the notion to intervene, once | hear all
the evidence, of course. | nmay grant sane. |If | grant it,
inall likelihood it wll be prospective and not
retrospective, neaning the notion for prelimnary injunction
isripeand | will rule on that based on all the papers and
the briefs. It's been fully briefed by conpetent and very
capabl e counsel .

And as |I've indicated in the past, this litigationis
going to go on and on and on irrespective of what decision |
nake i n the absence of sone agreenent.

| take no direct position as it relates to these
ongoi ng negoti ations except to say that it woul d nake sone
sense to ne that sone di scussion be had wth the Sheet Mta
Wrkers to see toit, and see if a finalized constitution
could not be put in place so that there could be no dispute
as to what the parties agreenent is in this natter.

|'ve already stated in ny earlier ruling that it nay
be argued, may be argued, that the nerger agreenent is
not hi ng nore than an agreenent to agree.

And if it isindeed just that, then it woul d nake
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great sense to ne that the parties, again, to repeat nyself,
see if infact afinalized formof constitution, is the word
| want to use, could not be put into place.

If that were to be the case, then it would strike ne
that given the trenendous inport to the union, the parties
shoul d gi ve sone consi deration to sone net hod, nmanner and
neans of allow ng the nenbership to consider that
constitution, the docunents that woul d govern their future
relationship wth both the Sheet Metal Vrkers and i ndeed
govern their future as it relates to nenbers of a union. It
woul d nmake, | think, in the eyes of nost neutral observers,
a great anount of sense, particularly given the fact that
the vote in this particular situation was not overwhel mng.

84 thousand nenbers, if ny nenory is correct as to the
record, are nenbers of this union. For whatever reason, be
it tine, beit lack of notice, beit -- | don't know all the
specific reasons as of yet. | wll obviously have to opine
on that, perhaps. But only 12 thousand pl us nenbers out of
84 thousand even chose to vote. And of those 12 thousand
plus, | think only 85 hundred voted in favor.

S0 in essence, less than ten percent of this union, or
ten percent, thereabouts, arguably, wthout the benefit of a
witten constitution, know ng what is going to govern the
future relationship, or the future for these nenbers, will

set inplace the likely -- the long-term the path that that
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union wll follow

S | strongly suggest -- and | offer no opinion as to
how -- again, take none of ny cooments as any indi cati on how
the Gourt mght rule in this matter. But for the benefit of
all, particularly the cost, the expense, and the ongoi ng
acrinony this relationship wll continue to have, | woul d
strongly suggest that sone serious discussions be had al ong
those lines, recognizing M. Futhey's reference to sone
confidence here. Perhaps M. Sullivan nay be avail able, and
If the parties wsh, we can certainly use ny conference room
and the conference phone to engage in conference calls if
need be.

But counsel, | strongly suggest that there be sone
serious discussion along those |ines, or whatever other
lines that you mght creatively think in terns of bringing a
resolution to this.

In these kind of economc tines, union nenbers dues,
both Sheet Metal Vdrkers dues -- | assune the Sheet Metal
VWrkers Uhion, through their |eadership and through their
nenber shi p, have approved the paynent of the attorney fees
on behal f of these intervenors. Likew se, | assune that the
UTU nenbers, at least at the local |evel, have approved the
paynent of these fees. Their dues can be better had. A
better use can be nade of those dues than investing in this

long-term and this wll be long-termlitigation.
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S0 you' ve got 50 mnutes to at least initiate that
effort. And | hope that perhaps reasonabl e mnds coul d
di scuss, again, sone resol ution short of this ongoing tine,
energy, and expense.

Thank you for your patience and courtesy. |'ll see
you in about 40 mnutes, and ny clerk will assist you if you
need to nake use of a conference room etcetera.

Thank you very nuch, |adies and gentl enen.

(Recess taken, 12:20 p.m)

(Proceedi ngs adjourned at 12:20 p.m)
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