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HISTORICAL EVOLUTION OF THE IDEA OF HUMAN RIGHTS 

Suman Dash Bhattamishra 

LLM 2
nd

 Year 

National Law School of India University 

Bangalore, Karnataka 

E-mail ID: sumandash@nls.ac.in 

 

Abstract 

The objective of this paper is to trace the conceptual development of human rights in the 

course of history. The paper intends to bring out the ancient roots of human rights in the 

different phases of the development of civilization. The scope of this research paper is 

confined to an assessment of the historical roots of human rights in different cultures and 

civilizations. However, it does not intend to study the development of these rights in all 

countries of the world. Its scope is confined to the development of human rights in the 

landmark events of history and the ancient civilizations only. 

Keywords: Human Rights, historical development. 

=============================================================== 

Introducing the Idea 

Justice has always been a cherished value for mankind. Its life and history is a 

saga of Man’s obsession to get what is due, to claim what is fair and to fight unto death 

for protecting his share. An affront or onslaught on Justice has been answered with Blood 

and Battle. Monarchies have been toppled, revolutions waged and empires dismantled, 

for protecting Justice from the scourge of arbitrariness. Every war in human history has 

been a war for the preservation of the Right of one against another and every Revolution 

changing the course of history has been inspired by a desire to uphold that which is 

fundamental to the dignity of the individual. 

The term “Right” refers to an interest recognized and protected by law.
1
 All rights known 

to human history pertain to the various aspects of human life. However, when qualified 

by the word human, the term assumes special significance. The expression “human 

rights” signifies those basic, inherent and inalienable rights of man, without which 

                                                
1 S.R. Myneni, Jurisprudence,Asia Law House, Hyderabad,2004, p. 201 

mailto:sumandash@nls.ac.in
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existence becomes a nullity.
2
 These rights are basic because without them, the 

fundamental element of human existence is disturbed. For example, without a protection 

accorded to the right to life of an individual, his very existence becomes dubious. 

Secondly, human rights are inherent because they are present in the very nature of man. It 

is in the nature of man to retaliate and defend himself when attacked and hence, self-

preservation is a human right. Finally, human rights are inalienable because they are 

considered to be so sacrosanct that they cannot be withdrawn from an individual under 

any circumstance, by any Law of any authority, howsoever high. 

        Although the expression “human rights” was coined in the twentieth century only, 

after the Second World War, the idea always existed in human civilization, in some form 

or the other. Much before the modern world woke up to the physical expression and 

recognition of these rights, human philosophy had sown its seeds in the heart of history. 

Every stage of human endeavour to add sense and meaning to existence, took civilization 

closer to the idea of Dignity and through it, to the realm of Human Rights. Likewise, 

Man’s incessant quest to explore the Self within led him to the realization that the entire 

human race partakes of the same Supreme Force and therefore, all human beings share 

some common attributes, despite apparent differences. His journey from Diversity to 

Unity passed through several twists and turns and took various forms on various 

occasions but ultimately all roads converged on the same point – one that marked the 

beginning of a momentous realization of the indivisible Rights of Man. 

While some philosophers have traced the origin of Human Rights to the idea of 

Morality, yet others have cited the very nature of man to be the source of these rights.
3
 

Therefore, these rights have also been called the Natural Rights of Man. Whatever the 

Source be, it is agreed and settled that there is a principle higher than the principle laid 

down by Positive Law which defines and determines its content. Therefore, there is a 

necessity for every positive law to conform to the fundamental canons of human life in 

the shape of Human Rights. In different societies this principle has assumed different 

names. While it was called Dharma in ancient India, the Greeks called it the Law of 

                                                
2 Eds. Mahendra P. Singh, Helmut Goerlich and Michael von Hoff, Human Rights and Basic Needs, 

Universal Law Publishing Co., New Delhi, 2008, p. xv 
3 Eds. Mahendra P. Singh, Helmut Goerlich and Michael von Hoff, Supra Note 2 
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Nature and the Romans, jus naturale. Each of these was viewed to be a higher principle 

or postulate for testing the validity of the positive law. 

The entire notion of Human Rights revolves around the recognition of the Dignity 

of the individual. Philosophy in all stages of its evolution, starting from the idea of man 

being a unique and integral part of Nature to the ultimate concept of Tattwamasi, has led 

to the realization of the supremacy of the individual as a sacred entity. The sanctity of 

human life, its uniqueness and inherent ability to go beyond the finite have been 

recognized by man in several phases of civilization. It is this recognition that has inspired 

the idea that every individual is entitled to certain rights simply because of the fact that he 

is a human being.  

Human Rights are centered on the Individual. The need for protecting the 

individual from the whims and caprices of State and Society was felt because of the idea 

that it is the individual who constitutes the society and therefore, the State which came 

into existence for the welfare and protection of the individual cannot interfere with his 

rights beyond a certain extent. This extent was defined and limited by the idea of some 

inalienable rights of Man, which went down in history as Natural Rights and are today 

known to the world as Human Rights. 

The attribute of Universality of these Rights is another factor to be taken note of. 

That every human being has certain basic rights which are entitled to protection was 

recognized in all societies across the world. The content of these rights was subject to 

differences but the concept was seen to exist in one form or another. In this context, the 

observation of Cranston with respect to human rights would be pertinent. He defined 

human right as “ a universal moral right, something which all men at all times ought to 

have, something of which no one may be deprived without a grave affront to justice, 

something which is among every human being simply because he is human.”
4
  

The entire philosophy of Human Rights can be said to be logically deduced from 

the fundamental premise of Equality of human beings. That all human beings are equal in 

essence and spirit and therefore, should be entitled to equal treatment by the Law, is the 

primary concern of the idea of Human Rights. It is the inspiration behind the recognition 

                                                
4 Maurice Cranston, What are Human Rights?,( The Bodely Head, London, 1973), p. 36 
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and protection of all other rights like the right to life, right against inhuman and 

degrading treatment, etc.  

For understanding the concept of the modern-day idea of Human Rights, it is 

essential to go through the annals of history and trace the course of its development in 

different societies. This would facilitate an analysis of the implications and scope of the 

expression Human Rights and help us appreciate the distinct territory it carved out in the 

heart of antiquity, much before its manifestation in the modern world.  

Human Rights in Ancient Indian Philosophy 

Modern scholars across the world are of the opinion that the concept of Human 

Rights had its origin in the underlying philosophy of liberal individualism of the West.
5
 

Their belief and contention is that Human Rights emerged in Europe in the seventeenth 

century with an objective to protect people from an invasion of their fundamental right to 

human dignity, which suffered a setback with the disintegration of the Roman Empire.
6
 

Therefore, the historical development of Europe decided the course of human rights, as it 

is known to us today. 

However, it is important to note that even before civilization had dawned on 

Europe, humanity in the vast sub-continent of India had started expounding and exploring 

the philosophical foundations of the Creator, Nature and Man. The ancient Indian sage 

used the words, Parabrahma, Prakriti and Jiva respectively to denote the Supreme Soul, 

Nature and Man. The concept of human rights as it stands today evolved in Ancient 

India, in multifarious forms and facets. The germination of these ideas in a civilization as 

antique as ours is testimony to the fact that the concept of human dignity and the respect 

of the human race for its intrinsic values are as old as the beginning of humanity. 

A clear understanding of the principles that were inherent in Indian Philosophy as 

a charter of human rights would be possible by an exploration of these ideas in the 

spiritual heritage of India as well as its political dynamics inherent in the principle of 

Rajadharma. The first step that we need to take in order to bring forth the picture of 

human rights in our ancient tradition is to analyze the conception of humanity in our 

                                                
5 SAHRDC, Human Rights and Humanitarian Law ,Oxford University Press, New Delhi, 2008,, p.xxx 
6
 B. C Nirmal, An Ancient Indian Perspective of Human Rights and its Relevance, Indian Journal of 

International Law Vol 43 2003 
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philosophy. This would lead us to understand the value of human life and the uniqueness 

of every human being that was recognized and upheld by our philosophers.  

1. Elements of Human Rights in the Spiritual Heritage of India: 

In the unparalleled spiritual heritage of India, the idea of humanity forms the 

fulcrum of all philosophy, rationality and idealism. While the West seemed to be content 

with defining man as a rational animal, Indian philosophy looked upon him as an image 

of the Supreme Divine, a spark of the same Supreme Force. The ultimate object of human 

life was said to be Union of the individual soul (Atman) with the Supreme Soul 

(Paramatma), which is the source and substratum of all creation including the humanity. 

In this context, it would be pertinent to cite the following Sanskrit couplet, 

Om poornamadah poornamidam poornat poornamu dachyate 

Poornasya poornamadaya purnameva vashishyate 

- Ishavashyopanishad 

When translated it means that everything in this universe is a speck of the Infinite 

Completeness. We are all a part of the eternal completeness that pervades this Universe 

and even surpasses it. Any addition to or subtraction from completeness does not change 

its nature and thereby, completeness remains the same.
7
 

Thus the idea of Man in the spiritual heritage of India was not confined to his 

identification as a two-legged animal endowed with a mass of grey matter larger than that 

of other animals and therefore, capable of reasoning and arguing. Rather, the 

completeness and infiniteness of the human soul and its property of encompassing and 

comprehending the infinity of the cosmic Truth, lent it the unique touch of divinity. The 

Vedas and Upanishads have unwaveringly declared that the real essence of humanity is 

beyond the mortal layers of food, vitality, mind, intellect and bliss.
8
 That Indian 

philosophy placed human life on a higher pedestal is evident from the fact that the Vedas 

mention it to be the rarest, which comes only after covering a cycle of 8,400,000 species 

or Yonis.
9
 

                                                
7 http://www.advaita.org.uk/discourses/teachers/purnamadah_nair.htm .  Accessed on 12.1.2010. 
8http://sivanandaonline.org/html/sadhanapages/scriptures/BrahmaVidya/Bhagavad.shtm. Accessed on 

10.1.2010. 
9 http://www.veda.harekrsna.cz/planetarium/human.htm . Accessed on 12.1.2010. 

http://www.advaita.org.uk/discourses/teachers/purnamadah_nair.htm%20.%20%20Accessed
http://sivanandaonline.org/html/sadhanapages/scriptures/BrahmaVidya/Bhagavad.shtm
http://www.veda.harekrsna.cz/planetarium/human.htm
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The philosophy of human life being a quest for sublime realizations and the 

enhancement of wisdom or Jnana, culminating in the realization of the Eternal Truth, led 

to the idea of sanctity of human life. Thus, the very first idea of human dignity came 

before mankind not in the 17
th

 century but several centuries earlier in the concept of Tat- 

Twam –Asi , which when translated means , I am That.
10

 The entire philosophy of Man’s 

being and identity was captured in these three words by some Himalayan saint, who 

brought before the human race, the awakening that Man was not just a rational animal, 

but a spark of the Eternal Divine. This consciousness of piety of the human spirit can be 

said to be a precursor to the modern concept of dignity as it exists today. 

As has been already mentioned, Indian philosophy, since its evolution had 

recognized the uniqueness of human life and the attribute of rareness inherent in it. 

Philosophers, saints and sages all over India have left no stone unrolled to awaken human 

consciousness to the infinite capacity of the human spirit. They assigned a shade of 

inviolable sanctity to the human body, mind and soul and proclaimed that it was man’s 

duty to uphold the purity of all the above three elements that together comprised his 

physical and spiritual existence. The ancient sages proclaimed, “sariram adhyam khalu 

dharma sadhana”, which means that man’s foremost duty is to preserve and protect his 

body, as it is the sole medium of all human action. This emphasis of the ancient Indian 

philosophers on the preservation of the body marked the beginning of the right to Life as 

it exists today. 

Likewise, the principle of equality which forms the epicenter of the philosophy of 

human rights manifests in multifarious forms in our scriptures. Ancient Indian 

philosophers recognized an element of divinity in all human beings despite their apparent 

differences. This principle of equality is encapsulated in the following hymn of the Rig 

Veda: 

“Ajyeshthaso akanishthasa ete san bhratrovaavrudyuh saubhagaaya” 

When translated, it means that no one is superior or inferior. All are brothers and 

should strive for the interest of all and should progress collectively.
11

 

                                                
10 Eds. Mahendra P. Singh, Helmut Goerlich and Michael von Hoff,  p. 29, Supra Note 2 
11 Justice Rama Jois, Seeds of Modern Public Law in Ancient Jurisprudence and Human Rights- Bharatiya 

Values,Eastern Book Company, Lucknow, p. 49 
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Similarly, the canon of equality is reflected in a verse of Atharvaveda, which 

states that every individual is equally entitled to enjoy the natural resources of the 

community. The verse reads as follows: 

Samani prapa saha vonnabhagah 

Samane yoktre saha vo yunajmi 

Araah nabhimiwabhitah. 

 

It means that “all have equal rights to food and water. The yoke of the chariot of 

life is placed equally on the shoulders of all. All should live together in harmony 

supporting one another like the spokes of a wheel of the chariot connecting its rim and 

hub.” 
12

  

The right to Education which forms a basic human right in the modern era also 

had its roots in the ancient philosophy of India. Ancient philosophers realized that the 

intellectual faculty of man was the most distinct and unique of all the abilities endowed 

on him and therefore needs to be enriched. Of the four pious obligations which every man 

was duty-bound to discharge, the most important was the Rishi Rina, for which the 

individual was duty- bound to acquire knowledge and disseminate it among other 

members of the society.
13

 In this context it would be relevant to cite a verse from the 

Hitopadesha , which eulogises the benefits of education that imparts intellectual culture, 

which in turn helps in acquisition of rightful wealth for discharging one’s dharma and 

consequently leads to happiness.  The verse reads as follows: 

“Vidya dadati vinayam vinayadyati patratam 

Patratwaddhamapnoti ghanaddharma tatah sukham.”
14

 

Apart from these explicit spiritual injunctions, the Vedas, Smritis and Upanishads 

emphasize on the observance of Sadachara, which means that every human being has the 

duty to practice good conduct in his day to day dealings with his counterparts. A Sanskrit 

couplet reads as follows: 

Sarve bhavantu sukhinah 

Sarve santu niramayaa 

                                                
12 Justice Rama Jois, p. 49, Supra Note 11 
13 Ibid 
14 Ibid, at 179 
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Sarve bhadrani pashyantu 

Ma kashchit dukhabhak bhavet 

The verse emphasizes on the happiness of all people all over the world and prays 

for their peace, prosperity and good health. Thus an individual’s right to happiness was 

recognized by ancient Indian philosophers. It preaches the gospel of universal love and 

harmony, which is vital for the persistence and preservation of human life. Likewise, the 

ancient Indian principle of Vasudhaiva Kutumvakam, which emphasizes that all human 

beings scattered across the Earth, are one family, reiterates the principles of equality, 

tolerance and respect for and among all human beings, irrespective of their differences. 

2. Human Rights Philosophy in the political dynamics of Ancient India : The Principle 

of Rajadharma: 

Apart from assigning rights to the individual by virtue of his unique identity as a 

human being, Indian philosophy assigned it a special position even in the political 

dynamics of the State. The principle of Rajadharma envisioned that the King, who was 

the repository of all power, should exercise his authority in such a manner as to ensure 

the protection of the interests of his subjects, without any discrimination. Verse 311 of 

Chapter 9 of the Manu Smriti reads as follows: 

Yatha sarvani bhutani dharaa dharayate samam 

Tatha sarvani bhutani bibhratah parthivam bratam 

When translated, it means that the King is bound by duty to protect and support 

all his subjects without any discrimination in the same manner as the earth supports all 

living beings. By imposing such obligations on the King, the principle of equality, which 

pervaded the spiritual heritage of India became manifest in the political dynamics of the 

ancient Indian society through the principle of Rajadharma. 

 

Similarly the principle of Rajadharma emphasized on the right to protection of the 

individuals by making the King duty-bound to punish the wicked and honour the noble 

and honest subjects.
15

 Duties were imposed on him to see that his servants acted in 

consonance with the principles of Dharma and worked for the welfare of the people.
16

 

                                                
15 Justice Rama Jois, p. 50, Supra Note 11 
16 Ibid 
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The Law therefore, was above the power – wielder and the King was required to observe 

the principles laid down by it.
17

 

Likewise, provisions were made in the principle of Rajadharma to protect the 

right of all individuals to practise the religion of their choice and the State was not to 

discriminate among his subjects on the ground of faith.
18

 The ancient Indian concern for 

social security is another facet of the concept of human rights which was carefully 

provided for in the principle of Rajadharma. The King was vested with the duty to protect 

the diseased, the old, the weak and the disabled.
19

 

In all, the King was to abide by the principles of Dharma while administering his 

kingdom. The very conception of Dharma in the idea of kingship laid the foundation for 

the recognition of certain inalienable rights of the individual in the political dynamics of 

the ancient Indian society. 

Development of Human Rights in the Philosophy of Natural Law 

Idea of natural rights in the Ancient Jurisprudence of Greece and Rome: 

One of the greatest achievements of mankind in the incessant quest for justice has 

been the discovery of the philosophy of Natural Law. The strength of this philosophy is 

evident from the fact that it has stood the test of Time across a sea of nations, 

civilizations and ages and continues to pervade the legal domain in all its forms and 

shapes. The greatest gift of Natural Law philosophers to the genesis of Human Rights is 

the development of the idea of Natural Rights, which are regarded as fundamental, 

inalienable and immutable. They are conceived as an entity beyond and above the 

Positive Law to which the latter must conform at all times. 

Natural Rights differ from all other rights by virtue of their indivisible unity with 

the idea of human dignity. They need not be conferred on an individual for being 

exercised, rather they belong to him by virtue of the fact that he is a human being and is 

therefore capable of enjoying it. This facet of natural rights has contributed significantly 

to the development of the jurisprudence of human rights and therefore it would be 

pertinent to analyze the concept of natural rights, as propounded by different 

philosophers at different times. 

                                                
17 Ibid 
18 Ibid 
19 Ibid 
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The credit for the earliest development of Natural Law philosophy in the West 

goes to the Greeks. The Greek philosophers and thinkers were the first to make attempts 

at comprehending the existence of Nature and its relation with Man. One of the earliest 

forerunners in the development of this philosophy was Heraclitus who for the first time 

perceived Nature as an order or relation of things and tried to trace the essence of 

existence in the rhythm of events. His ideas laid the foundation of the Sophists School of 

Philosophy in the 5
th
 century B.C., who regarded the Law of Nature to be perfect, just 

and divine, unlike the Law created and imposed by men. Sophocles in his magnum opus, 

Antigone, has stated that natural divine law is wise whereas the written law is arbitrary 

and therefore, the former is opposed to the latter.
20

  

 

The Sophists perceived equality in Nature and tried to apply the principle to solve 

the problems of human society. For example, the perception that Nature demanded 

equality for all, led them to the idea of abolishing the institution of slavery and claiming 

equality of possession for all individuals.
21

 

After the Sophists, the conception of Natural Law was completely revolutionized 

by the Stoics who refuted the Sophist philosophy of Nature being external to man and 

brought out the idea that Nature in the form of Reason pervades human existence. In 

other words, the presence of Nature is not confined to factors in the external order of 

events but also extends to the inner domain of Man.
22

 Socrates, who propounded the idea 

that human intelligence and insight were the parameters for distinguishing between good 

and evil, was the inspiration behind the Stoic school of thought.
23

 Plato in his work, 

Nichomachean Ethics, emphasized on the inalienability and uniformity of Natural Law. 

The obsession of the Stoics with the idea that all human beings are endowed with Reason 

irrespective of nationality or race marked the evolution of the great philosophy of 

Cosmopolitanism in the West.
24

 The seeds of elemental human rights were contained in 

this great realization of the equality of all human beings. 

                                                
20 W. Friedmann, Legal Theory, Universal Law Publishing Co., New Delhi, 2008, p. 98. 
21  Ibid at 99 
22 Ibid. 
23 Ibid. 
24 Ibid. 
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Though the Greeks gave Natural Law and Natural Rights a philosophical 

standing, it was the Romans who practically implemented this idealistic content in their 

society. Marcus Tullius Cicero, who lived between 106 and 43 B.C. contributed 

significantly to the development of the concept of equality of all men. According to him, 

all men are equal before the universal natural Law which leads to the desirability of 

having a uniform set of rights for all human beings, irrespective of their nationalities. 

This gave rise to the idea of Jus Naturale, which was regarded as a derivative of right 

reason and aimed at promoting the spirit of cosmopolitanism.  

Idea of natural rights in the Medieval Age: 

The ignition of the idea of dignity and rights in the human mind was converted to 

flames by philosophers in the Medieval Ages, who vehemently advocated for equality 

among all men. One of the greatest thinkers of this age is St. Thomas Aquinas who 

believed that the only true law is the divine law to which all human laws must conform. 

He contended that all State laws should serve the function of regulating social life and 

implementing the common good. Therefore a law developed by the State should not be 

tyrannical.
25

 Any such law which is fails to comply with the happiness and welfare of the 

subjects is unjust and therefore, invalid. He further asserted that by the principle of 

natural law all things are common; however, an individual has the right to acquire private 

property. But the use of such property should not be for his own benefit, and should be 

directed to the common good of the society.
26

 Thus, the modern day ideas of an 

individual’s right to acquire property as well as the right to lead a life of dignity were 

reflected long back in the philosophy of Aquinas. 

Apart from dignity, the idea of freedom as it exists today also has its 

philosophical roots in the teachings of Duns Scotus and William of Occam. Scotus 

advocated that every individual should have the freedom to discriminate between the 

good and the evil and to choose his course of action. He argued for the separation of the 

individual’s will from the shackles of reason. However, he laid down that the individual 

had only one duty and that is, to love God.
27

 This proposition of Scotus was eliminated 

                                                
25W. Friedmann, p.108, Supra Note 20 
26 Ibid at 112 
27 W. Friedmann, p.112, Supra Note 20 
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by William of Occam , who believed that society should be governed by rules of equity 

and not laws inspired by an abstract concept  like the will of God. 

 The idea of natural rights in the theory of Social Contract: 

The idea of natural and inalienable rights which are fundamental to human 

existence was further elaborated in the theory of social contract, the major proponents of 

which are Grotius, Hobbes, Locke and Rousseau. The doctrine of social contract is 

founded on the premise that men proceed from a state of nature, (which could be a state 

of paradise or chaos) to a state of unity in the social sphere by entering into a pact 

whereby they agree to live in peace. This is called the pactum unionis. Subsequently a 

second pact is added to the former, whereby people agree to abide by a government, 

chosen by themselves. This is the pactum subjectionis.
28

 

The idea of human rights which had hitherto acquired a subtle presence in the 

philosophy of medieval ages, started gaining substantial mass and volume in the 

Hobbesian theory of Social Contract. Its existence gradually began to unfold into a 

reality, in his propositions. According to Hobbes, natural right is not an objective order 

but a subjective claim, which has its origin in the nature of man.
29

 By saying this, Hobbes 

laid the foundation of individualism in the philosophy of natural rights, which paved the 

path for the development of human rights, as we find it today. He alienated natural law 

from the ideas of ethics and divinity and proposed that the inalienability of natural rights 

and their evolution is based on an appreciation of human nature. A very significant 

contribution of Hobbes to the conceptual development of human rights is the recognition 

of the principle of self-preservation, which according to him, is man’s natural right.
30

 

Thus, we can find in the theory laid down by Hobbes, an image of the modern- day right 

to life, which is a human right. 

The principles of human rights ingrained in the theory of social contract gained 

further momentum in the ideas of John Locke. The wick of individualism which had 

begun to burn in Hobbes’ philosophy, burst into furious flames when Locke proclaimed 

that the individual is at the centre of all political and social action and it is this unique 

position which vests him with inalienable natural rights. His philosophy contributed 

                                                
28 Ibid at 117- 125, Supra Note 20 
29 W. Friedmann, 117- 125, Supra Note 20 
30 Ibid. 
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immensely to the modernization of individualism and he is to be credited for stating that 

the duty of the government is to discharge the obligation of protecting the rights of man. 

Locke laid the concrete foundation of the right to life, liberty and property of the 

individual when he proclaimed that every human being had the natural inborn right to 

“Life, Liberty and Estate.”
31

 He upholds that the right to life, liberty and property of man 

precedes social contract and the purpose of entering into the pact is to preserve the 

natural rights of man. 

The recognition of human dignity as an inherent part of his nature and the 

realization that certain rights are inalienable crystallized into several historical 

revolutions which were greatly inspired by the ideas of Rousseau. A study of social 

contract theories would, therefore, be incomplete without an analysis of his phenomenal 

ideas. In his philosophical expositions, he justifies the sovereignty of the people, which 

he terms as “volente generale”. However, he does not agree with Hobbes or Locke, who 

believe that the inalienable rights of man owe their origin to the consciousness of their 

self-centric nature. On the other hand, he believes that man is entitled to the enjoyment of 

certain rights without any interference by virtue of the fact that it would make him self-

contented and happy.
32

 This sense of satisfaction would, in turn, ensure a spirit of 

harmony and cordiality, which according to him prevailed in primitive societies. It is 

from this argument that he deduces that the principles of freedom and equality, are not 

only essential but fundamental to all human beings, without exception. 

Thus, the theory of social contract has made an enormous contribution to the 

development of human rights, primarily because of its unwavering focus on the 

individual and his inherent dignity. The ideas of equality, life, liberty and property have 

since then gained special status in the jurisprudence of human rights and shall continue to 

pervade human conscience in all ages 

Incorporation of Natural Rights in Instruments across the World 

The principles of Natural Rights pervaded several instruments across the world 

and thereby, contributed significantly to the conceptual development of human rights as it 

stands today. In the United Kingdom, elementary natural rights were guaranteed to the 

                                                
31 Ibid at 126 
32 W. Friedmann, 126, Supra Note 20 
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subjects through the Magna Carta, which was created as early as 1215. It guaranteed 

certain inalienable rights to the individuals which could not be compromised even under 

the sovereign authority of the Crown. It contains a list of 63 chapters of liberties which 

reflects the right of protecting and upholding individual liberty.  

The object of this magnificent charter of rights was the protection of the interests 

of the Church, the feudal aristocracy, the merchants, the Jews and the commoners.
33

 

Among other things, the Magna Carta recognized the right of a person against arbitrary 

arrest and detention, the trial by jury and the principle of habeas corpus under Chapters 

39 and 40. Under the same provisions, torture was prohibited and the rule of Law was 

recognized and upheld. Likewise, the rights of widows to remarriage and inheritance 

were also recognized in Chapter 7 of the document. These principles of an individual’s 

right to be treated equally irrespective of gender and the protection against inhuman and 

degrading treatment echo some of the vital elements of the modern conception of human 

rights. 

While the Magna Carta stood out as a unique charter of natural rights in the 13
th

 

century, it also acted as a precursor to many other instruments of like nature in the 

English colonies. The ideas put forth by the proponents of Natural Law led to the age of 

Renaissance and Reformation which awakened the common man to the domain of his 

inalienable rights. The French Revolution of 1789 and the American Revolution, which 

were inspired by the philosophy of Hobbes, Locke, Rousseau and Voltaire, culminated in 

the emancipation of the individual from the shackles of the State. This was the age which 

led to the evolution of “the great rights of Mankind”.  

In France, the Declaration of the Rights of Man in 1789 marked the beginning of 

the recognition of certain inalienable rights. The document began with the premise of the 

eternal equality and freedom of human beings in terms of rights.
34

It proceeded to 

recognize the individual’s right to liberty, property, security and resistance to 

oppression.
35

 The focus of the entire document was on the preservation of the 

individual’s right to have independent religious views, his freedom to communicate his 

                                                
33 http://bostonreview.net/BR28.3/linebaugh.htm. Accessed on 17.1.2010.  
34  Article 1- Men are born and remain free and equal in rights. Social distinctions may be founded only 

upon the general good. 
35Article 2- The aim of all political association is the preservation of the natural and imprescriptible rights 

of man. These rights are liberty, property, security, and resistance to oppression. 

http://bostonreview.net/BR28.3/linebaugh.htm
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ideas and opinions and his right to acquire property.
36

 Freedom from arbitrary arrest and 

detention was also recognized as an inviolable and precious right of an individual.
37

 

The American Bill of Rights, which was adopted by the Americans in 1791, is 

another major document which laid the foundation of human rights in America. The 

experience of the Americans under the colonial rule of the British exposed them to the 

arbitrariness of excess of government power. So, they opted for a limited government in 

the Bill of Rights, which would preserve and protect the interests of the individual.
38

 This 

document recognized the right of every individual to practise the religion of his choice 

without unnecessary intervention of the State, his freedom of speech and privacy and the 

equality of all men before the Law.
39

 The concept of certain “Unalienable Rights” was 

recognized and upheld by the American Bill of Rights. The substance and scope of the 

Bill of Rights was summed up by Thomas Jefferson in the following words: 

        “A Bill of Rights is what the people are entitled to against every government on 

earth, general or particular and what no government should refuse.” 

With these documents the idea of Natural Rights was no more confined to mere 

philosophical rhetoric. Rather it started making its presence felt in almost all spheres of 

the globe. The French and American revolutions prominently sparked off consciousness 

of human dignity and the need to protect the rights of the individual. These ideas later on 

found their way into the elementary concept of human rights. Gradually the awareness of 

natural rights began forming part of the fundamental documents of all nations across the 

world in varying degrees. The above charters of human freedom inspired several other 

documents in other nations like the Canadian Charter of Rights, 1982 and the 

Constitution of the Republic of Kenya, 1969.  

Development of Human Rights as a post Second World-War Phenomenon 

The scourge of war and the immeasurable sorrow and suffering it brought to 

mankind, changed the course of history and directed it towards the complete and express 

                                                
36 http://avalon.law.yale.edu/18th_century/rightsof.asp . Accessed on 15.1.2010. 
37

 Article 7- No person shall be accused, arrested, or imprisoned except in the cases and according to the 

forms prescribed by law. Any one soliciting, transmitting, executing, or causing to be executed, any 
arbitrary order, shall be punished. But any citizen summoned or arrested in virtue of the law shall submit 

without delay, as resistance constitutes an offense. 
38http://www.aclu.org/racial-justice_prisoners-rights_drug-law-reform_immigrants-rights/bill-rights-brief-

history, Accessed on 15.1.2010. 
39 Supra Note 38 

http://avalon.law.yale.edu/18th_century/rightsof.asp
http://www.aclu.org/racial-justice_prisoners-rights_drug-law-reform_immigrants-rights/bill-rights-brief-history
http://www.aclu.org/racial-justice_prisoners-rights_drug-law-reform_immigrants-rights/bill-rights-brief-history
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declaration of certain inalienable rights of mankind. Efforts for maintaining peace and 

security were in motion right from the beginning of the twentieth century. With the 

culmination of the First World War, the League of Nations was created by the Treaty of 

Versailles at the Paris Peace Conference in 1919 with the object of maintaining 

international peace and order and ensuring the protection of the rights of mankind.
40

 

However, it collapsed in the wake of the Second World War, stirring human minds for 

the development of a stronger and more effective body for securing international peace. 

But a lasting contribution made by the League of Nations to the development of human 

rights was the retention of the International Labour Organisation, which recognized the 

rights of labourers across the world and later on, formed a part of the United Nations.
41

 

While the Second World War was still in progress, the term “Human Rights” was 

coined by the then US President Franklin D. Roosevelt and used in the Declaration by 

United Nations on the 1
st
 of  January, 1942, against the ironical backdrop of 26 nations 

pledging to continue wars against the Axis Powers.
42

 Finally, with the culmination of the 

Second World War, representatives of 50 countries met at San Francisco to draw up the 

UN Charter.
43

 On the 26
th

 of June 1945, the Charter was signed by the 50 nations, with 

Poland being the 51
st
 nation to sign the Charter.

44
 The same year, on the 15

th
 of October, 

the Charter came into effect “reaffirming……fundamental human rights”.
45

 

The next phase in the development of human rights in the international scene was 

the adoption of the Universal Declaration of Human Rights by the General Assembly of 

the United Nations on the 10
th

 of December, 1948.
46

 The effect of the Declaration was 

that human rights came to be legally recognized as inalienable and inviolable principles 

of human existence. It was the first explicit international acknowledgement of the 

“inherent dignity and of the equal and inalienable rights of all members of the human 

family.”
47

 The idea that all human beings are born equal in dignity and rights was 

solemnly reaffirmed in the Declaration in the very first article. The expression recognized 

                                                
40 SAHRDC, Human Rights and Humanitarian Law ,Oxford University Press, New Delhi, 2008, pp.54-58 
41 Ibid. 
42 Ibid. 
43 Ibid. 
44 Ibid. 
45 Ibid. 
46 Ibid at  p. xxxii 
47 SAHRDC, p. xxxiii, Supra Note 40 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES            ISSN  

 

VOL.I | ISSUE JAN-FEB 2011 

 

Page | 17 

that human rights are inherent in human nature by clearly asserting that all human beings 

are born equal. The Declaration created an elaborate list of rights which recognized the 

freedom of the individual from arbitrariness of State action anywhere in the world.  

A wide plethora of rights relating to life, liberty and property of an individual 

were recognized by the Declaration. These include the freedom from arbitrary arrest and 

detention, the right to a fair trial by an impartial tribunal and the right to be presumed 

innocent until proven guilty. An individual’s right to privacy has also been recognized in 

the Declaration. An individual’s right to marry the person of his choice, across national 

and international borders and his right to secure the privacy of his family have been 

declared as inalienable human rights in the document. Likewise, every form of racial 

discrimination, torture, inhuman and degrading treatment has been prohibited under the 

Declaration. Though the Declaration is non-binding in nature, it guides and urges 

member nations to include these elemental rights in their fundamental legal documents. 

Therefore, in effect it acts as a persuasive mechanism guiding the course of the protection 

of human rights and also guides willing member nations as to the content of the 

fundamental principles, which are desirable for the welfare of their own human resource.  

Apart from the UDHR, another significant achievement of the United Nations has 

been the adoption of the two Optional Protocols, namely the International Covenant for 

Civil and Political Rights (ICCPR) and the International Covenant for Economic, Social 

and Cultural Rights (ICESCR) in 1966. Both the documents were intended to be binding 

in nature and contributed significantly to the recognition of certain inalienable civil, 

political, economic, social and cultural rights. While the civil and political rights were 

predominantly negative in nature, the economic, social and cultural rights were regarded 

as positive rights.
48

 The implementation of the latter are believed to be difficult as they 

required allocation of resources which would depend upon a nation’s development and 

progress. Therefore, there cannot be absolute and fixed standards for the enforcement of 

these rights uniformly and it has been therefore concluded that the assurance of 

economic, social and cultural rights would depend upon the developmental status of the 

nation. However, the endeavour that was sought to be made through these covenants is 

that nations across the world should strive to make human life meaningful by recognizing 

                                                
48SAHRDC, pp. 54- 58Supra Note 40 
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the rights of their people to the minimum requirements set forth in the UDHR and the 

Covenants. 

Apart from registering the principles of human rights in legal documents, the 

United Nations has also set up several conventional or treaty-based agencies for the 

preservation and protection of human rights. Few among them are the Committee for 

Elimination of Discrimination against Women (CEDAW), Committee for the Rights of 

the Child (CRC), Committee against Torture (CAT) and the Human Rights Committee.
49

 

The objectives of these committees are to preserve and protect human rights in their 

respective specialized areas by undertaking pro-active measures. The seriousness of their 

structure and function reflect the international commitment of nations to secure the basic 

rights of mankind. 

The Trend of Human Rights Today 

Whereas in the West, the growth of human rights has been centered on Rights of 

the individual, in India respect for human dignity and the protection of the individual’s 

interest has been secured through a duty- oriented approach. For example, in the ancient 

Indian principle of Rajadharma, rights of the subjects were secured by casting 

corresponding duties on the King. Likewise, the ideal of Dharma, which was regarded as 

a supreme principle to which every human being was required to adhere, again 

emphasized on the duties of an individual towards his fellow-beings. The principle of 

Dharma also suggests the Indian realization that freedom can be secured only through a 

careful discharge of responsibilities. 

However, in recent years the course of human rights has been redirected towards 

the duty-oriented approach. The international instruments apart from enlisting numerous 

rights of the individual have also laid down a number of duties. For example, the UDHR 

in article 29 states that every individual has duties towards the community, in which 

alone the full development of his personality is possible. Likewise, article 30 of the same 

document casts a duty on the individuals to abstain from doing anything that abridges or 

takes away the rights guaranteed in the Declaration. 

In the same line, the ICCPR and the ICESCR declare that the individual because 

of his obligations towards the society and the community is vested with the responsibility 

                                                
49 Ibid. 
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of striving towards the promotion and observance of the rights recognized in the 

Covenants. The American Declaration of the Rights and Duties of Man, 1948 lays down 

numerous duties that are to be accomplished by an individual. It also recognizes that the 

fulfilment of these duties by every individual is a necessary pre-requisite for the 

enjoyment of the rights by the community. The Declaration mentions the various duties 

which every individual has towards the society, parents and children and the duty to 

receive instruction, to vote, to obey the law, to serve the community and the nation, to 

work, to pay taxes and to refrain from political activities in a foreign country. 

Apart from the aforementioned international instruments, the African Charter on 

Human and People’s Rights, 1981 is the first human rights convention that lays down in 

detail the duties which an individual owes to his family and the society, the State and 

other legally recognized communities and the international community.
50

 The Declaration 

on the Rights and Responsibilities of Individuals, Groups and Organs of the Society to 

Promote and Protect Universally Recognised Human Right and Fundamental Freedoms, 

1998, has stressed on the role of individuals and organizations in securing the cause of 

human rights.
51

  

The philosophy of ensuring preservation of rights through duties also pervades the 

fundamental law of our country, i.e. the Indian Constitution. An exclusive provision for 

the duties of a citizen has been made in the chapter of Fundamental Duties, by which 

every individual is required to abide.  

This trend in the development of human rights originates from the concept that 

freedom can be best safeguarded only by an awareness and consciousness of duties. That 

eternal vigilance is the price of liberty, has been best illustrated in the current conceptual 

development of human rights. The realization that an insistence on the consciousness of 

duties and their actual  implementation by individuals would prevent the very 

infringement of liberties, has made the duty- oriented approach even more desirable. 

Conclusion 

An analysis of the ideas brought out in the preceding pages leads us to the 

conclusion that the concept of human rights as it exists today has its roots in the antiquity 

                                                
50 Umozurike, The African Charter on Human and Peoples’ Rights, American Journal of International Law, 

vol. 77 ( 1983), p. 902. 
51 G.A. Resolution reprinted in Indian Journal of International Law, vol. 39 ( 1999), p. 583. 
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of human civilization. It would not, therefore, be pertinent to remark that the 

phenomenon is a development of recent times. The form acquired by the concept of 

Human Rights today is actually the culmination of the wisdom of many ages across many 

nations and civilizations.  

 

Further, the assertion of Western scholars that the idea of human rights is a 

contribution of western philosophy only and is related concomitantly to the historical 

development of Europe is a notion that holds no ground. This is evident from the 

immense contribution of Indian philosophy to the content of the current idea of Human 

Rights. The several principles of the inalienable rights of mankind that have been 

enumerated in the international instruments of Human Rights, existed in the ancient 

civilization of India, much before the world woke up to the realization of human dignity. 

The study and understanding of the historical development of Human Rights 

reveals to us the antiquity of the idea that every individual, by virtue of his status as a 

human being is entitled to certain inviolable rights, without which human life loses its 

meaning and significance. This idea of antiquity further connotes the importance of these 

rights in the life of a human being and in the perpetuation of human civilization and 

society. That these rights have to be respected by every State, government and authority 

becomes a corollary with the realization of their intricate connection with civilization. 

The idea of human dignity acquires new meaning in the presence of these rights.  

Therefore it would not be an exaggeration to remark that human life retains its 

colour and texture only in the presence of human rights and in their absence, man exists 

as any other animal. It is this philosophy of rights that brings out the difference between 

life and mere existence, dignity and mere survival. It bestows human life with the Grace 

that it rightfully deserves and the beauty that it necessarily requires by virtue of its 

uniqueness in God’s Creation. 

=============================================================== 

 

 

 

 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES        ISSN 

 

VOL.I | ISSUE JAN-FEB 2011 

 

21 

 

EDUCATION- A BASIC HUMAN RIGHTS: AN ANALYSIS IN INDIAN 

PERSPECTIVE 

 

Babu Sarkar 

Lecturer in Law 

Snehanghshu Kanta Acharyra Institute of Law 

Kalyani University Campus,Kalyani 

Nadia – 741235 

West Bengal 

================================================================== 

Abstract 

Human right means and includes the rights relating to life, liberty, equality, dignity 

and so on. But these rights are hard to understand and to some extent meaningless to an 

illiterate person. Therefore, education is must, because it helps in promoting and 

understanding the various other human rights. Due to this, “Right to Education” has accepted 

as a universal Human Right. In India also this has got the status of Fundamental Right.The 

present paper highlights the overall progress in education in India along with the efforts of 

the different wings of the Government to deal with this right to education. This Article seeks 

to search the various aspects and problems relating to education in India and also mentions 

few lacunas of the Right to Education Act, 2009. It highlights few important issues which 

must be taken into consideration at the time of introducing/framing policies and programmes 

to suggest a way to deal with the problem. It also prescribes some solutions relating to the 

implementation of various schemes and planning to make this right a reality. 

Keywords: Education- Human Rights 

================================================================== 

Introduction 

“Education is the most powerful weapon which you can use to change the world”.                        

– Nelson Mandela 

 

The expression “Human Rights” denotes all those rights which are inherent in our 

very nature and without which we cannot live as human beings.
1
 These are inalienable rights 

which belong equally to all the members of the Human Family. Therefore, in fact, there is no 

need of constitutional mandate or statutory sanction for the enforcement of these natural 

                                                             
1 Sec. 2(1)(d), the Protection of Human Rights Act, 1993: “Human Rights” means the rights relating to life, 
liberty, equality and dignity of the individual guaranteed by the Constitution or embodied in the International 
Covenants and enforceable by courts in India. 
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rights.
2
 Human right means and includes the rights relating to life, liberty, equality, dignity 

and so on. But these rights are hard to understand and to some extent meaningless to an 

illiterate person. Therefore, education is must, because it helps in promoting and 

understanding the various other human rights. In this respect educational right is 

indispensable for the dignity of a person and the free development of his personality.  To 

enjoy the human liberty and dignity to its fullest extent one must need food, shelter, cloth in 

the first place and then education. Because of this reason “Right to Education” has accepted 

as a universal Human Right and present in almost all the important Conventions relating to 

Human Rights. The Supreme Court of India has also acknowledged this fact that education is 

a part of human development and indisputably is a human right.
3
 The present paper seeks to 

search the various aspects and problems relating to education in India and seeks to suggest a 

way to deal with the problem. 

 

Education and its Functionalism 

 Different thinkers have given different meaning to the term “Education”, such as- 

“Education is the transmission of civilization”; “Education: a debt due from present to future 

generation”; “Courage is the mother of all virtues and the education aids and foster such 

virtues to make it a ripened one” and so on. In relation to this matter one aspect has been 

accepted undoubtedly that education has its functionalism in almost all spheres of life. “It is 

education which teaches purity of mind, righteousness of conduct, truthfulness of soul and 

prowess to assert for right”.
4
 It gives a person human dignity who develops himself as well as 

contributes to the development of his country. “Besides being an important incentive for 

economic growth and productivity, education plays an influential role in social reconstruction 

and reducing poverty, narrowing extreme inequalities and improving public health.”
5
 

Therefore, by realising the functional value of education, near about 2500 years back 

Chanakya had said: “That mother and that father are enemies, who do not give education to 

their children”.  

 Moreover, education is a human right. On its foundation rest the cornerstones of 

freedom, democracy and sustainable human development. It is of great instrumental value in 

the process of economic growth and development. Educational plays a critical role in 

                                                             
2 Justice M. Y. Eqbal, “Concept of Human Rights”, Nyaya Deep, Volume VIII, Issue 2, Apr. 2007, p. 35. 
3 State of Bihar vs.  Project Uchcha Vidya, Shikshak Sangh, (2006)2 SCC 545. 
4 Justice Dipak Misra, “Right to Education”, Nyaya Deep, Volume VIII, Issue 1, Jan. 2007, p. 25. 
5
 Santosh R. Patil, “Education – A Basic Living Right”, Legal News & Views, Vol 23, No. 12, Dec. 2009, p. 14. 
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demographic transition; female education, in particular, is seen to be important in the process 

of economic growth and development.
6
 Education empowers and empowerment affects larger 

social process.
7
 The Supreme Court of America in Brown vs. Board of Education

8
 has rightly 

emphasized that education is a principal instrument in awakening the child to cultural values, 

in preparing him for later professional training, and in helping him to adjust normally to his 

environment. In short, the function of education in the life of an individual as well as in 

society is endless. 

 

International Concern for Right to Education 

 Education as a Human Right was first recognized universally through Article 26 of 

the Universal Declaration of Human Rights, 1948, which stated that everyone has the right to 

education and education shall be free, at least in the elementary and fundamental stages. 

 The right to education has been reaffirmed in the 1962 UNESCO Convention against 

Discrimination in Education by way of guaranteeing free and compulsory education. This 

Convention was followed by the International Convention on Economic Social and Cultural 

Rights, 1966 (ICESCR). Under Articles 13 & 14, ICESCR had also recognized the right of 

education and directed the State parties to impart free and compulsory primary education. 

 Again, in the U.N. Convention on the Right of the Child, 1989 a major stress was laid 

on the right of the child to education. Articles 28 & 29 of this Convention deal with the right 

to education. This Convention also provides a framework by which the quality of education 

must be assessed.  

 Article 1 of the World Declaration on Education for All, 1990 states that every person 

- child, youth and adult – shall be able to benefit from the educational opportunities designed 

to meet their basic learning needs. The World Education Forum, Dakar, Senegal, 2000 

recognizes the right to education as a fundamental human right and call for renewed action to 

ensure that every child, youth and adult receive education by 2015.
9
 The Education for All 

2000 Assessment identified girls‟ education as „the most urgent priority‟.   

 

 

                                                             
6 The State of the World’s Children, 1999, UNICEF. 
7 M. Swaminathan & V. Rawal, Primary Education for All, India development Report, 2000, p. 68. 
8 98 L Ed 873; 347 US 483 (1954).  
9 182 countries of the world attended the World Education Forum 2000 at Dakar in Senegal and the Dakar 
Framework of Action has been adopted by all of them. 
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Right to Education and the Constitution of India 

 The framers of the Constitution realising the importance of education have imposed a 

duty on the State under Article 45 as one of the directive policy of State to provide free and 

compulsory education to all children until they complete the age of 14 years.
10

 Articles 39f, 

46 & 47 lend further support to this constitutional directive. Article 28 is also relevant to 

education of children because it provides freedom as to attendance at religious instruction or 

workshop in certain educational institutions. Again, Article 29 provides the right to admission 

to educational institutes, which are receiving State aid, without discrimination on the basis of 

religion, race, caste and language. 

To ensure sufficient and effective realisation of this right as well as to reassert 

national will and commitment in this regard Article 21-A was inserted by the Constitution 

(Eighty-sixth Amendment) Act, 2002, which provides for free and compulsory education of 

all children in the age group of 6-14 years as a Fundamental Right. By the same amendment 

Clause „(k)‟ was inserted in Article 51A, which makes it obligatory on the part of the parents 

or guardians to provide opportunities for education to their children between the age of six 

and fourteen years. Therefore, through this significant amendment, like the Constitution of 

Ireland,
11

 the Constitution of India also recognizes the “Right to Education” as a Fundamental 

Right.    

  

Indian Judiciary and Right to Education 

 Today, education is recognised as the very foundation of good citizenship. Therefore, 

the judiciary in India has shown its deep concern for providing free and compulsory 

education to all children below the age of 14 years. In this regard the role played by the 

Supreme Court is notable. In M. C. Mehta vs. State of T.N.,
12

 the Supreme Court observed 

that in order to provide quality of life to children, facility for general education as also job 

orientation education must be made available to them. Again in Maharastra State Board of 

Secondary and Higher Education vs. K. S. Gandhi,
13

 it was held that right to education at the 

secondary stage is a fundamental right. 

                                                             
10 Dr. J. N. Pandey, The Constitutional Law of India, Central Law Agency, 47th Ed. 2010, p. 294. 
11 Article 42 of the Constitution of Ireland guarantees that State must provide free primary level education as 
well as free second and third level education. This right is also recognized in the Belgian Constitution (former 
Article 17, now Article 24) & the Dutch Constitution (Article 23) – see www.st-ab.nl/wetgrondwet.htm#23. 
12 A.I.R. 1991 S.C. 417. 
13

 (1991)2 SCC 716. 

http://www.st-ab.nl/wetgrondwet.htm#23
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 In its judgment in Mohini Jain vs. State of Karnataka,
14

 the Apex Court extended the 

scope of Article 21 of the Constitution to include under the „right to life‟, „right to education‟ 

also. The Court drew inspiration from the preamble and the directive principles and held that 

without education the fundamental freedoms in Article 19 of the Constitution cannot be fully 

enjoyed nor can the dignity of the individual under Article 21 of the Constitution be 

assured.
15

  

 Mohini Jain’s case was reconsidered by the Supreme Court in Unni Krishnan vs. 

State of A. P.,
16

 where the Court held that the right to education which is implicit in the right 

to life and personal liberty guaranteed by Article 21 must be construed in the light of the 

directive principles in Part IV of the Constitution. After a child/citizen completes 14 years, 

his right to education is circumscribed by the limits of the economic capacity of the State and 

its development.
17

  

 In Dental Council of India vs. Subhari K.K.B. Charitable Trust,
18

 the Apex Court 

explained the importance of education in following words: “....that unless there are proper 

education facilities in the society, it would be difficult to meet with requirements of younger 

generation who have keen desire to acquire knowledge and education to compete in the 

global market.... since it is recognised as one of the pious obligation of the society....” 

 In Modern School vs. Union of India,
19

 the Supreme Court expressed an opinion that 

the “States have a duty to impart education and particularly primary education having regard 

to the fact that the same is a fundamental right within the meaning of Article 21 of the 

Constitution.” Again in State of Bihar vs. Project Uchcha Vidya, Shikshak Sangh,
20

 it has 

been said by the Court that imparting of education is a sovereign function of the State and is 

the primary duty of the State.  

 Thus from the above stated judgments it is clear that compulsory primary education to 

the children is one of the principal means and primary duty of the State for stability of the 

democracy, social integration and to eliminate social tensions.  

 

 

                                                             
14

 (1992)3 SCC 666. 
15 Dr. Paramjit S. Jaswal & Dr. Nishtha Jaswal, Human Rights and the Law, APH Publishing Corporation, p. 170. 
16 (1993)1 SCC 645; A.I.R. 1993 SC 2178. 
17 Id. at 733. 
18 A.I.R. 2001 SC 2151. 
19 A.I.R. 2004 SC 2236. 
20

 Supra. Note 3. 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES        ISSN 

 

VOL.I | ISSUE JAN-FEB 2011 

 

26 

Law Relating to Education in India 

 The Indian Education Commission appointed in 1882, contained the proposal for 

adopting a law for universal compulsory education or at least for children employed in 

factories was mooted.
21

 But the first law on “compulsory education” was introduced by the 

State of Baroda in 1906.
22

 A number of legislations have been passed on free and compulsory 

education in India before and after independence. Between 1918-21, Primary Education Acts 

were passed in 8 provinces. In the 1960s, most states framed their own laws on the model of 

the Delhi School Education Act, 1960. All these laws permit local authorities to introduce 

compulsory education.
23

 

Even after the insertion of Article 21-A in our Constitution there was no improvement 

in the field of primary education and there was no increase in the rate of literacy in real sense. 

Therefore, a demand was being raised from all corners to make a legislation which will 

exclusively deal with „primary education‟. As a result of this, now we have the Right to 

Education Act, 2009 (RTE Act) - a detailed and comprehensive piece of legislation which 

includes provisions related to schools, teachers, curriculum, evaluation, access and specific 

division of duties and responsibilities of different stakeholders. To improve the system of 

imparting education in the country the RTE Act introduces a number of changes in education 

delivery through schools in India. This Act mandates that now and on every child between 

the ages of 6-14 to be provided free and compulsory elementary education by the State;
24

 

children of the prescribed group shall be exempted from any fees, charges or expenses;
25

 any 

child will be admitted in a class appropriate to his/her age and a right is vested in such 

children to receive special training;
26

 no child shall be required to pass any Board 

examination till completion of elementary education;
27

 the schools need to have certain 

minimum facilities like adequate teachers, playground and proper infrastructure and so on. 

 No doubt that the RTE Act is a landmark in the history of education related 

legislation in India and the objectives of the Act is reflecting a noble intention of the 

Parliament.  

                                                             
21 Asha Bajpai, Child Rights in India- Law, Policy and Practice, Oxford University Press, 2nd Ed. 2006, p. 334. 
22

 www.education.nic.in/cd50years/y/3P/45/3P450401.htm. Visited on 10-10-2009. 
23 A. Mehendale, “Compulsory Primary Education in India: The Legal Framework”, Lawyers Collective, Apr. 
1998, p. 5. 
24 Sec. 3(1), RTE Act. 
25 Sec. 3(2), RTE Act. 
26 Sec. 4, RTE Act. 
27

 Sec. 30, RTE Act. 

http://www.education.nic.in/cd50years/y/3P/45/3P450401.htm
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Educational Policy & Planning, Schemes & Programmes in India 

 The National Policy of 1968 marked a significant step in the history of education in 

India. It laid stress on the need for a radical reconstruction of the educational system and to 

improve its quality at all stages. The National Policy on Education, 1986, revised in 1992 

very clearly noted “the growing concern over the erosion of essential values and an 

increasing cynicism in the society”. As expected it emphasized the need for curricular 

changes to make education “a forceful tool for the cultivation of social and moral values”. It 

went ahead to plead further: “In our culturally plural society, education should foster 

universal and eternal values, oriented towards the unity and integration of our people. Such 

value education should help eliminate obscurantism, religious fanaticism, violence, 

superstition and fatalism”.
28

 Therefore, this Policy gave the highest importance to 

universalisation of elementary education and to achieve this, the Scheme of Education for All 

was formulated to educate every child below 14 years of age. 

 The Sarva Shiksha Abhiyan mission has been established to improve the performance 

of the school system and to provide community-owned, quality elementary education. The 

centrally sponsored scheme of Operation Blackboard was launched in 1987 to address the 

task of providing basic educational facilities to all primary schools. In the 1990s there was the 

emergence of large multi-state programmes for Education for All under the banner of the 

District Primary Education Programme (DPEP). Distance Education Programme is also a 

major area of intervention under DPEP activities to “strengthen the training programme for 

teachers and other personnel in the primary education sector”.
29

 Mid-day-meal Programme 

was introduced by the central government to provide meals in the primary school to the 

children below the poverty line. This programme is framed with a view to encourage the 

child to attain the school. 

 As we know that five-year plans are an important development strategy in India. 

These plans have repeatedly promised to take the nation towards achieving universalization 

of elementary education. Expenditure on education in the five-year plans has shown a rapid 

rise since the inception of the first five-year plan in the country. It also received a favourable 

response in the Seventh and Eighth Plan. Elementary education was also included in the 

                                                             
28 Prof. J. S. Rajput, “Role of Education in Preventing Terrorism through Creation of Awareness and Educating 
People”, Journal of the National Human Rights Commission, Vol. 8, 2009, p. 40.  
29 Dr. N.K. Chakrabarty, Prof. M.K. Nag, Dr. S.S. Chatterjee (Ed.), Law and Child, R. Cambray & Co. Pvt. Ltd., 1st 
Ed. 2004, p. 90. 
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National Programme of Minimum Needs in the five-year plans, and this inclusion has 

significant implications for allocation of resources.
30

  

 

 

Conclusion and Suggestions 

It is quite clear from the above discussion that the Government is giving importance 

to the right i.e., “right to education” and also interested to give protection to this right by way 

of formulating different plan and schemes and legislation. But unfortunately the people of our 

country still are not in a position to enjoy this right properly.  

As we know that RTE Act is there but flaws remain in the Act. There is a new 

concept of „neighbourhood schools‟ in this Act. But the problem is that the term 

„neighbourhood‟ has not been defined in the Act and it is resulting jurisdictional 

complications. Again, all the children will get free education means they will not to pay any 

kind of fees (tuition fees) and charges for their education, but what about other expenses and 

fees other than tuition fees? Not only that the Act is also totally silent on the facilities needed 

to enable children with disabilities to attend school such as ramps, Braille readers, etc. 

Moreover, the history of compulsory primary education worldwide shows that legislation 

cannot play a positive role in ensuring universal education unless the social conditions are 

favourable. So, a strategy of mass mobilization and supportive service to bring children to 

school and a social recognition of the value of education is required for effective 

implementation of laws.
31

 India‟s commitment to take all possible measures to ensure the 

right to education in the national level will not fulfil by merely adopting any legislative 

measures. The Law should be developed to determine the principles of accountability, 

transparency and people‟s participation.  

There are so many existing policies dealing with education in India but practically 

these policies do not provide in a real sense a specific plan of action on how the goal of 

making people educated will be progressively realized. Here one of the solutions lies in the 

people‟s participation and self-determination in the democratic process of policy formation 

and implementation.  

                                                             
30 Jandhyala B. G. Tilak, Financing of Elementary Education in India, National Institute of education Planning 
and Administration, Ministry of Human Resource development, Government of India, New Delhi, April 2000. 
31

 Supra, Note. 21. 
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 The fulfilment of the right to education can be assessed by using the 4 As 

Framework,
32

 which asserts that for education to be a meaningful right it must be Available, 

Accessible, Acceptable and Adaptable. Following steps can also be taken to ensure the 

effectiveness of right to education: 

 Education programmes and policies should be flexible and able to adjust according to 

societal changes and the need of the community. 

 Effective awareness camps should be held in semi-urban and rural areas to make 

people aware that they have a right to get free education upto the age of 14 years. In 

this respect there is a need to create collaboration between parents, local authorities 

and leaders to take the responsibility of promoting awareness of the value of 

education among local communities and enlisting their support for local schools and 

the right of all children to education. 

 Measures for propagation through booklets, banners, pamphlets, etc. should be 

undertaken to apprise people that their poverty is principally due to their non-

understanding the right to education and lack of awareness of enforcement of such 

rights. All sorts of Media can also play a very vital role in this regard. 

 There is also a need for measures to ensure that children specially, poor children do 

not drop out of school once they lose the benefit of free education. 

 There is a need to highlight the role of parents in supporting and strengthening their 

children‟s learning. 

 School timetables must be framed after taking into consideration the concept of 

domestic labour commitments and therefore, it may vary from place to place.  

 NGOs must play a crucial role in advocating for the proper implementation of the 

right to education and helping to foster public participation in schooling matters.
33

  

 Development of environment of the school to make it attractive to the young child 

along with it adequate arrangement of games and sports, cultural function to be 

arranged. 

                                                             
32

 This 4 As Framework was developed by the former U. N. Special Rapporteur on the Right to Education, 
Katarina Tomasevski. 
33 Pratham, a Mumbai-based NGO involved in the issue of universalization of primary 

education; NGOs like Prerne, Child in Need Institute, etc. have attempted to teach children of 

the sex workers.  
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 For improvement of quality education it requires systematic investigation and 

designing research-based intervention and for this purpose sufficient fund to be 

allocated. 

 Education facilities should be brought to the remotest corner of the State in the form 

of alternative schooling, if normal schooling is not possible for topographical reasons 

or any other reason.
34

 

 The right to education also means learning for life. Therefore, the curriculum must be 

aimed at ensuring that essential life skills are learned by every child and that no child 

leaves school without being equipped to face the future challenges to lead a life of 

human being. 

============================================================= 

 

                                                             
34

 Supra, Note. 30. 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES           ISSN 

 

VOL. I | ISSUE JAN-FEB 2011 
 

 

Page | 31 

SOCIAL JUSTICE UNDER INDIAN CONSTITUTION-“A MYTH OR REALITY”   

:AN ANALYASIS IN THE LIGHT OF RIGHTS OF VULNERABLE GROUPS IN 

INDIA 

                                                                                                      

Dr. Kaumudhi Challa 

Assistant Professor 

 Hidayatullah National Law University  

Raipur, Chattisgarh 

E-mail ID: dr.kaumudhic@gmail.com 

Abstract 

          Social Justice is based on the idea of a just society, which gives individuals and groups 

a fair treatment and a just share of the benefits of society. The objective of social justice is to 

remove inequalities in the society and afford equal opportunities to all individuals in the 

social affairs as well as economic activities. In Indian society there are various social, 

economic, political and cultural factors which are acting as a barrier in the protection of basic 

rights of certain sections of society such as Women, Children and Disabled Persons. Due to 

their inherent weaknesses and social inequalities they are often deprived of their basic rights 

and opportunities for development and thus become vulnerable and marginalized. Social 

Justice can be achieved in reality only if they are given equal opportunities for their 

development. This paper primarily focuses on the significance of protecting the rights of 

vulnerable groups in order to achieve the objectives of social justice in India. So also it tries to 

find out those areas in which the rights of these vulnerable groups are violated and its impact 

over social justice. Further it tries to provide some suggestions for improving the status of 

these vulnerable groups to ensure social justice in India. 

Keywords: Vulnerable Groups, Social Justice 

============================================================== 

―Law should be used as an instrument of distributive justice to achieve a fair division of 

wealth among the members of society based upon the principle, from each according to his 

capacity, to each according to his needs‖ 

                                                              ……………….L. Pochanna vs. State of Maharashtra
1
  

 

                                                             
1 AIR 1985 SC 389 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES           ISSN 

 

VOL. I | ISSUE JAN-FEB 2011 
 

 

Page | 32 

Introduction 

Social Justice is based on the idea of a just society, which gives individuals and groups a fair 

treatment and a just share of the benefits of society. The objective of social justice is to 

remove inequalities in the society and afford equal opportunities to all individuals in the 

social affairs as well as economic activites. In Indian society there are various social, 

economic, political and cultural factors which are acting as a barrier in the protection of basic 

rights of certain sections of society such as Women, Children and Disabled Persons. Due to 

the socio-economic-cultural and political factors these sections of the society are deprived of 

their basic rights and opportunities for development and thus become vulnerable and 

marginalised. Social Justice can be achieved in reality only if they are given equal 

opporutnities for their development.  In this context the protection and promotion of the rights 

of vulnerable groups such as Women, Children, and Disabled Persons is of utmost 

importance. This paper primarily focuses on the significance of protecting the rights of 

vulnerable groups in order to achieve the objectives of social justice in India.  So also it tries 

to find out those areas in which the rights of these vulnerable groups are violated and its 

impact over social justice. Further it tries to provide some suggestions for improving the 

status of these vulnerable groups to ensure social justice in India. 

Social Justice: Meaning and Content 

The term social justice was first used in 1840 by a Sicilian priest, Luigi Taparelli d'Azeglio, 

and given prominence by Antonio Rosmini Serbati in La Costitutione Civile Secondo la 

Giustizia Sociale in 1848. It has also enjoyed a significant audience among theorists since 

John Rawls book. A Theory of Justice has used it as a pseudonym of distributive justice. The 

concept of social justice is a revolutionary concept which provides meaning and significance 

to life and makes the rule of law dynamic
2
. Wikipedia, the web-based encyclopedia, says 

“social justice refers to conceptions of justice applied to an entire society. It is based on the 

idea of a just society, which gives individuals and groups fair treatment and a just share of 

the benefits of society. … Social Justice derives its authority from the codes of morality 

prevailing in each culture.”  

                                                             
2 Anshuman Gupta, Concept of Social Justice and the Poor, See http://www.legalservicesindia.com/ Visited on 

20.10.2010 

http://www.legalservicesindia.com/
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Social justice provides the foundation for a healthy community. It grows out of our sense that 

each person — each created being — has value. We can build a healthy community only as 

we recognize the value and dignity of each person. For this there is a need to develop attitudes 

of respect for one another. This requires policies and patterns of behavior to protect and 

enhance the worth of each person. The individuals try to achieve this by building 

governmental and economic structures, educational and religious institutions, and all the other 

systems that provide for health and social welfare. Thus social justice is  a slow process that 

evolves, grows and develops with time. It is not a goal that we'll ever reach, but a process, a 

struggle in which we can be engaged through all the pain and all the joy
3
. The degree to which 

social justice is achieved in a given time and place can be measured by two (seemingly 

contradictory) notions: 1) the greatest good for the greatest number, and 2) how the least 

powerful and the smallest minorities in a society are faring. In such case Social justice as a 

concept becomes very broad. It encompases within its ambit many dimensions such as civil 

and political rights, economic, social and cultural rights, etc
4
. 

Social justice is term which is often used to describe the overall fairness of a society while 

distributing its benefits and burdens through the tool of legislations. This phrase, as such, has 

been adopted by political parties with a redistributive agenda. Hence when Indian society 

seeks to meet the challenge of socio-economic inequalities with the help of welfare 

legislations and with the assistance of the rule of law, it is actually seeking to achieve socio-

economic justice without any violent conflict. This doctrine of social justice becomes most 

vital and significant in order to achieve the ideals of welfare state. This is the significance and 

importance of the concept of social justice in the Indian context of today. It was observed by 

the Indian Supreme Court that "Social justice is a device to ensure life to be meaningful and 

livable with human dignity. State has to provide facilities to reach minimum standard of 

health, economic security and civilized living to the workmen. Social justice is a means to 

ensure life to be meaningful and livable
5
."  

Social Justice derives its authority from the codes of morality prevailing in each culture
6
. 

Social justice is a dynamic device to mitigate the sufferings of the poor and downtrodden as 

                                                             
3 Doug King, editor and WebWeaver, The Witherspoon Society of the Presbyterian Church USA           

Available at http://www.reachandteach.com/ Visited on 18.10.2010 
4 Steven E. Mayer, Social Justice, Available at http:// www.effectivecommunities.com/ Visited on 10.10.2010 
5 Consumer Education & Research Centre vs. Union of India (1995)  3 SCC 42 
6 Sees for more, http://www.sociologyguide.com, Visited on 18.10.2010/ 

http://www.reachandteach.com/
http://www.effectivecommunities.com/
http://www.sociologyguide.com/


 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES           ISSN 

 

VOL. I | ISSUE JAN-FEB 2011 
 

 

Page | 34 

well as vulnerable sections of the society. However certain sections of the society are 

deprived of their rights due to the socio-economic- cultural barriers prevailing in the society 

as well as due to their physical and biological conditions which act as obstacles in the 

realisation of their rights. If the rights of these sections of the society are ignored and violated 

then the concept of achieving social justice for all remains a myth. Social justice can be 

achieved only when the rights of each and every individual of the society are protected and 

realised without any discrimination. Only when these groups also enjoy the benefits, we can 

say that social justice is prevailing in the society. Hence it is necessary to examine the extent 

to which the rights of vulnerable groups are protected and realised and their status in the 

society.  

Vulnerable Groups 

Vulnerable groups include Children, Women, Aged People, HIV/AIDS affected persons, 

Disabled Persons, Migrants, Internally Displaced People, Refugees, Persons affected by 

Armed Conflicts, and Indigenous Peoples. All these people do possess human rights and 

fundamental freedoms. The Preamble to the Constitution of India declares the objectives to 

secure to all citizens Justice-Social, Economic and Political.... and Equality of status and of 

Opportunity; and to promote among them all; Fraternity assuring the dignity of the 

individual..... the Constitution of India thus seeks to secure for all the people for social, 

economic and political justice. The attainment of collective good is the main aim of social 

justice which is the harmonious blending of individual needs with good of the society. 

Howver it is seen that the rights of vulnerable groups have been violated very frequently by 

the dominant sections of the society
7
. The concept of wlefare state and democracy would 

indeed be hollow if the objective of social justice enshrined in the preamble are not achieved. 

Therefore the vulnerable people/ groups require additional protection for realising their 

fundamental human rights because of the social, economic, and cultural barriers in society  

and also because of their physical and mental conditions. These are particular groups who 

have traditionally been victims of violations due to various reasons and consequently require 

special protection for the equal and effective enjoyment of their human rights as well as to 

achieve social justice. The aim of any human rights instrument is thus the protection of 

fundamental human rights of these vulnerable groups for the effective realisation of social 

                                                                                                                                                                                              
 
7 Dr. HO Agarwal, International Law and Human Rights, 17th Edn.-2010, Central Law Publications, Allahabad, 

p.819 
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jsutice
8
. This paper focuses on the rights of the following major vulnerable groups in India, 

i.e. Children, Women and Disabled Persons. 

 

Children  

Children are the most beautiful and most precious flowers in the garden of life. They are the 

blessings of God to humanity. Children are precious to every country and are the citizens and 

the pillars of the nation. Ironically, they are dependent on the adults, a fact that makes them 

vulnerable and defenseless against these very adults, exposing them to all forms of 

exploitation and blatant violations of their rights. Due to their vulnerability and innocence 

they can fall prey to various forms of abuses and exploitations. Therefore they need special 

protection and attention by law. In fact social justice can be achieved only when the rights of 

the children are protected and realized.  

The 19
th

 and 20
th
 century saw the emergence of Juvenile Jurisprudence as a branch of law and 

various international Conventions and laws of State emerged to afford protection to children. 

As a result numerous countries have incorporated provisions in their constitutions for 

protection of child rights and numerous legislations are there for prevention of child rights 

violations. It is now recognized that the child is having a separate legal status and is entitled to 

various special rights. But in reality the practical implementation and realization of these 

rights is a debatable issue
9
. Every child has the right to grow to adulthood in health, peace and 

dignity. Young children are vulnerable and dependent on adults for their basic needs, such as 

food, health care and education. In many countries they are forced to fend for themselves, 

often at the cost of their full development and education. Ensuring the rights of children to 

health, nutrition, education, and social, emotional and cognitive development is imperative for 

every country and is an obligation for every government. Ensuring that children enjoy 

fundamental rights and freedoms not only advances a more equitable society and furthers the 

cause of social justice but also fosters a healthier, more literate and, in due course, a more 

productive population
10

.   

Children on account of their tender age and immature mind need special care and protection. 

They have certain special rights and legal entitlements that are being acknowledged nationally 

                                                             
8 See, http://www.humanrights.is/the-human-rights-project/ - Visited on 10.6.2010 
9 See for more, http:// www.etd.uwc.ac.za/usrfiles/modules/etd/ Visited on 10.10.2010 
10 See generally http://www.humanrights.is/the-human-rights-project/ Visited on 18.10.2010 

http://www.humanrights.is/the-human-rights-project/
http://www.etd.uwc.ac.za/usrfiles/modules/etd/
http://www.humanrights.is/the-human-rights-project/
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and internationally. The Constitution of India recognized the rights of children for the first 

time and included several articles dealing with their development, protection of childhood, 

non-discrimination in educational spheres, compulsory and free education and prohibition of 

their employment in factories, mines and hazardous industries. Socially and physically 

children are the weakest element of the society. They are not responsible for many of the 

cases and do not deserve to suffer
11

. The framers of Indian Constitution incorporated various 

important provisions for protection and betterment for children in the view of the dictum -

Children are the wealth of nation. These provisions are included both in Part III and Part IV of 

the Constitution pertaining to ‗Fundamental Rights‘ and ‗Directive Principles of State 

Policy
12

‘. Such provisions of the Constitution are expressly or impliedly, directly or indirectly 

related with the protection of childhood, child education and elimination of child labour 

system in India. The children should also have their distributive justice in future in free India. 

Provisions regarding children's welfare embodied in our constitution can be divided into two 

categories-explicit provisions and Implicit Provisions. The explicit provisions dealing with 

the child welfare are as follows: Article 15(3) emmpowers the state to make special 

provisions for children, Article 21A provides education for all children of the age of 6 to 14, 

Article 24 prohibits the employment to children in factories, etc., Article 39(e) and (f) 

obligates the state to safeguard the health of children and afford opportunities to grow with 

dignity.Further Article 45 provides for free and compulsory education for children. 

The implicit provisions dealing with child welfare may be mentioned as under: Article 14  

whic provides equality before law, Article 23which deals with prohibition of traffic in human 

beings and forced labour, Article 38 enjoins the State to endeavour to secure a social order for 

the protection of welfare of the people, Article 41ensures right to educationand public 

assistance in certain cases, Article 42 guarentees just and humane conditions of work and 

maternity relief, Article 46 provides for promotion of educational and economic interest of 

S.C, S.T, and other weaker sections. Finally Article 47 obligates the state to raise the level of 

nutrition and the standard of living and to improve public health
13

. 

                                                             
11 Deepti.g, Children rights under the constitution, Available at http://www.legalservices .com / Visited on 

19.10.2010 
12 Dr. Savita Bhakhry, Children in India and their Rights, 2006, National Human Rights Commission, Available 

at http://www. nhrc.nic.in/Publications/ChildrenRights.pdf/ Visited on 10.10.2010   
13 Atin, Critical Analysis of Provisions Relating to Children under Indian Constitution, Avaialable at 
http://www.saching.com/ Visited on 18.10.2010  
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These provisions have been interpreted by the judiciary in an expansive manner in various 

cases in order to protect the rights of the most vulnerable group of Indian society, i.e. its 

children and thus achieve the objective of social jsutice. For example in the case of  Peoples 

Union for Democratic Rights vs. Union of India
14

, also known as the Asiad Workers Case, 

the Supreme Court held that though the Employment of Children Act, 1938 did not include 

the construction work on projects because the construction industry was not a process 

specified in the Schedule to the Act, yet, such construction was a hazardous occupation and 

under Art.24 of the Constitution, children under age of 14 years could not be employed in a 

hazardous occupation. The right of a child against exploitation under Art.24 was enforceable 

even in the absence of implementing legislations.  

The issue of employment of children in hazardous jobs was considered by the Supreme Court 

in M C Mehta vs. State of T.N
15

. The Supreme Court directed that children should not be 

employed in hazardous jobs in factories for manufacture of match boxes and fireworks, and 

positive steps should be taken for the welfare of such children as well as for improving the 

quality of their life. Further the Court in M C Mehta vs. State of T.N, directed that the 

employers of children below 14 years must comply with the provisions of the Child Labour 

(Prohibition and Regulation) Act providing for compensation, employment of their parents / 

guardians and their education
16

. These directions of the Apex Court are directed towards 

eliminating discrimination and injustices against children and thus are positive steps towards 

realising the goal of social justice. 

A major step in the path of realising social justice for children came when the Supreme Court 

in Gaurav Jain vs. Union of India
17

, held that the children of the prostitutes also have the 

right to equality of opportunity, dignity, care, protection and rehabilitation so as to be part of 

the mainstream of social life without any pre-stigma attached on them. The Court directed for 

the constitution of a committee to formulate a scheme for the rehabilitation of such children 

and child prostitutes and for its implementation and submission of periodical report of its 

Registry. The Supreme Court of India asked the Law Commission to consider certain 

                                                             
14 (1982) 3 SCC 235; AIR 1982 SC 1473 
15 (1991) 1 SCC 283 
16 (1996) 6 SCC 756; AIR 1997 SC 699 
17 1997) 8 SCC 114; AIR 1997 SC 3021 
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important issues regarding sexual abuse of children submitted by the petitioner and the 

feasibility of amendment to 375 and 376 IPC
18

. 

A further bold step in the path of protection of rights of children and achieving social justice 

was when the Apex Court declared in Unnikrishnan vs. Union of India
19

, that the right to 

primary and basic education is a fundamental right and it is the duty of the State to provide 

free and compulsory education for all the children. As a result of this observation the 

Constitution was amended in 2002 and a new Article 21A was introduced which has made 

education for all children of the age 6 – 14 years a fundamental right
20

. 

 

Inspite of the above Constitutional provisions and judicial pronouncements, the violation and 

abuse of rights of children continues unabatedly in some form or the other in Indian society. 

The major form of violations are female foeticide and infanticide, child sexual abuse, child 

trafficking and child labour etc. Though there are specific legislations for dealing with these 

issues the rights of children are far from being protected. Many of the children are forced to 

work due to poverty, illiteracy and unemployment of family members in hazardous industries 

and other dangerous occupations. Children of tender age are often abused sexually, physically 

and mentally by their employers, other co-workers, friends, strangers and even family 

members. It is a fact that a girl child is not safe even in the womb of her mother. So in such a 

situation of blatant violation of rights of children social justice becomes a myth for the most 

vulnerable and most important section of the society who ironically are the future of the 

country.     

 

Women  

 

Women enjoy a unique position in every society and country of the world. In most societies of 

the world a women is still regarded as the centre of home and family life. They are considered 

as the transmitteres of culture and good values to the future generations. Inspite of thier 

contribution in all spheres of life, they suffer in silence and belong to a class which is in a 

disadvantaged position on account of several barriers and impediments. India is a land of 

paradoxes. On one hand women are considered as an epitome of Shakti and worshipped and 

                                                             
18 Sakshi vs. Union of India: (1999) 8 SCC 591 
19 (1993) 1 SCC 645 
20 Article 21A: Right to education.—The State shall provide free and compulsory education to all children of the 

age of six to fourteen years in such manner as the State may, by law, determine. 
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on the other hand there are grave forms of violence and discrimination against women
21

. Half 

of the Indian population are women. They have always been discriminated against and have 

suffered and are suffering discrimination in silence. Self-sacrifice and self-denial are their 

nobility and fortitude and yet they have been subjected to all inequities, indignities, inequality 

and discrimination
22

. Women constitute an important section of society and protection of their 

rights is vital step towards achieving the goal of social justice.   

 

The need for special provisions  for protection of rights of women was pointed out in Muller 

vs. Oregon
23

, wherein it was stated ―a women‘s physical structure and the performance of 

maternal functions places her at a disadvantage for subsistence. History discloses the fact that 

a woman has always been dependent upon man. He established his control at the outset by 

superior physical strength and this control in various forms, with diminishing intensity, has 

continued to the present. Education was long denied to her, and while now the doors of the 

school room are opened and her opportunities for acquiring knowledge are great, yet even 

with that and consequent increase of capacity for business affairs it is still true that in the 

struggle for subsistence she is not an equal competitor with her brother. She will still be where 

some legislation to protect her seems necessary to secure a real equality or right‖. The 

intensification of women‘s issues and rights movement all over the world led to various 

conventions and declarations by the United Nations for protection of women‘s right
24

. 

India has also made gigantic efforts to herald a better tomorrow for women. The Constitution 

of India guarantees fundamental rights to all without any discrimination. The Constitution 

frameres were quite alive and fully aware to the problems of the weaker section of the society. 

Equalitarian approach of the Constitution framers resulted in intensive legislative fiat in the 

post independence era. What woman has achieved after great struggle in Europe was well 

incorporated in the provisions of the Constitution itself. The Preamble of the Indian 

Constitution reflects the ideals and aspirations of the people. It seeks to achieve equal justice 

for all and contains the goal of equality of status and opportunity to all citizens. This 

particular goal has  been incorporated to give equal rights  to women and men in terms of 

status as well as opportunity. This aspect of social justice for women is further emphasised 

                                                             
21 Mamta Rao, Law Relating to Women & Children, EBC, Lucknow, 2005, p. 49 
22 Madhu Kishwar vs. State of Bihar (1996)5 SCC145   
23 208 US 412    
24 For example, Declaration on the Elimination of Discrimination Against Women, 1967; Convention on the 

Elimination of Discrimination Against Women, 1979 etc. 
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and dealt with in the Fundamental rights guaranteed under Part III and Directive Principles of 

States Policy in Part IV of the Constitution. The provisions under Part III are: Article 14 

ensures equality before law and equal protection of the laws, Article 15(1) prohibits 

discrimination on the ground of sex and Article 15(3)  empowers the state to make specific 

provisions in favour of women to ameliorate their social conditions and provide political, 

economic and social jsutice. Article 16 provides equality of opportunities for all and prohibits 

discrimination on the basis of sex. Further Article 23 specifically prohibits traffic in human 

beings. The expression ‗traffic in human being‘ has been held to include not only slavery but 

also traffic in women for immoral purposes. With a view to protect the women, The 

Suppression of Immoral Traffic in Women and Girls Bill was passed as early as 1956 which 

has been amended and renamed as Immoral Traffic (Prevention) Act 1986.     

Under Part IV of the Indian Constitution the Directive Principles of State Policy caters to the 

social needs and provide for the welfare of the people including women. Article 39(a) directs 

the State to direct its policy towards securing that citizens, men and women, equally have the 

right to an adequate meaqns of livelihood. Aricle 39(d) directs  the States to secure equal pay 

for equal work for both men and women. In furtherence of this directive the State passed the 

Equal Remuneration Act, 1976. Article 39(e) specifically directs the State not to abuse health 

and strength of workers, men and women. Further Article 42 incorporates an important 

provision for benefit of women and direct the State to make provisions for securing just and 

humane conditions of work and for maternity relief. To give effect to this directive health 

provisions have been incorporated in the Factories Act, Beedi and Cigar Workers (Conditions 

of Employment) Act and also Maternity Benefit Act. Finally under Article 44 the State is 

directed to secure for its citizens a Uniform Civil Code applicable througout the territory of 

India in order to achieve gender justice.     

Last but not the least Article 51A(e) imposes a duty on every citizen of India to renounce 

practices derogatroy to the dignity of women. Moreover the 73
rd 

 and 74
th

 amendments to the 

Indian Constitution in 1992 provide for reservation of seats for women in elections to 

Panchayats and Muncipalities
25

.  

The above enumerated provisions have been interpreted in a dynamic manner by the judiciary 

in order to give effect to the spirit of the Constitution and achieve the goal of gender equality 

                                                             
25 Article 243 D and 243 T 
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and social jsutice. In numeorus cases the courts have upheld the validity of protective 

discriminatory provisions enacted in the field of criminal law, service law, labour law etc. on 

the basis of Constitutional mandates. In Yousuf Abdul Aziz vs. State of Bombay
26

, the 

Supreme Court upheld the validity  of Section 497 of the Indian Penal Code, which punishes 

only a male participant in the offence of adultery and exempts the women from punishments.  

So also in various cases the Indian Judiciary has struck down practices which are derogatory 

to gender justice. In Neera Mathur vs. LIC
27

, the Supreme Court recognised that privacy was 

an important aspect of personal liberty and right to live with dignity. Gender equality and 

justice becomes elusive in the absence  of right to live with dignity. In this case the Supreme 

Court held that the LIC questionaire which sought  information about the dates of menstrual 

periods and past pregnancies from the empolyee petitioner amounted to invasion of privacy of 

women and therefore such probes could not be made. In Surjit Singh vs. Kanwaljit Kaur
28

, the 

Punjab High Court held that allowing medical examination of a women for her virginity 

would certainly violate her right of privacy and personal liberty enshrined under article 21 of 

the Constitution. Such an order would amount to a roving enquiry against a female who are 

vulnerable even otherwise and hence is not permissible. 

The Constitutional provisions have been interpreted by the judiciary to forge newer 

mechanisms and remedies for protection of women. In Vishaka vs. State of Rajasthan
29

, the 

Supreme Court observed that gender equality includes protection from sexual harrasment and 

right to work with dignity which is a universally recognised basic human right. In the absence 

of domestic law occupying the field to formulate effective measures to check the evil of 

sexual harrasment of working women at all work places, the contents of International 

Conventions and norms are significant for the purpose of interpretation of the Constitutional 

provisions which guarentees gender equality. The right to work with human dignity in Article 

14, 15, 19(1)g and 21 of the Constitution and the safeguards against the sexual harrasment 

implicit therein are significant for the formulation of guidelines to achieve this purpose. 
 

Thus the interests of women have been carefully and clearly protected under the Constitution. 

The government has also come forward and enacted numerous social security and welfare 

                                                             
26 AIR 1954 SC 321 
27 (1992) 1 SCC 286 
28 AIR 2003 P&H 353 
29 (1997) 6 SCC 241 
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legislations for the benefit of women and these have been upheld by the judiciary to ensure 

social justice to women. Despite these efforts the condition of women still remains bacward in 

many parts of the country. Though women participated equally in freedom struggle and the 

Constitution confers equal political rights to women it has have little effect as women are 

negligibly represented in politics. Various factors like illiteracy, lack of political awareness, 

physical violence, economic dependance and socio-cultural barriers prevent women from 

taking part in the political process of the country.  

It is seen that in rural areas also where women work in agricultural fields they work perhaps 

more than 50 percent of the land. But a  women‘s minimum wage is generally lower than 

men‘s minimum wage for the same work. This discrimination is seen in other areas also. 

Thus, work that may feed a man may not feed a woman.  Women‘s weaker economic position 

makes her usually more vulnerable to hunger and malnutrition.  The extra strains of 

pregnancy and child rearing also put an extra risk on women‘s food security and health.  

Many measures of economic security policies or employment programs themselves also 

ignore women and their food needs
30

. Thus a womens physical structure and the performance 

of maternal functions often places her at a disadvantaged position.  

The Courts have also realised that the Constitutional Provisions reflect only de jure equality to 

women. They have not been able to  accelerate de facto equality to the extent the Constitution 

intended. In Dimple Singla vs. Union of India
31

, the Delhi High Cout expressed its 

apprehension that unless attitudes change, elimination of discrimination against women 

cannot be achieved. There is still a considerable gap between Constitutional rights and there 

application in the day- to- day lives of most women. At the same time it is true that women 

are working in jobs which were hitherto exclusively masculine womens. But there are still 

instances which exhibit lack of confidence in their capability and efficiency. Such doubts 

affect the dignity of working women
32

. The presence of such discrimination and violations 

prevailing against women in most parts of the country is adversely affecting the realisation of 

social justice for majority of the women in the country.  

Persons with Disabilities 

                                                             
30 See for more http://www1.umn.edu/humanrts/edumat/.../modules/module12.htm- Visited on 10.6.2010 
31 (2002) 2 AISLJ 161 
32 Mamta Rao, Law Relating to Women & Children, EBC, Lucknow, 2005, p. 53 
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Disability refers to the disadvantage or restriction of activity caused by the way society is 

organized which takes little or no account of people who have physical, sensory or mental 

impairments. As a result such people are excluded and prevented from participating fully on 

equal terms in mainstream society. The exclusion of these people from the mainstream society 

and their prevention from participating equally in all spheres of social life amounts to a denial 

of the basic human rights to these people and is thus a form of social injustice.  

 

Disability is an unfortunate part of human life which can affect not only the natural way of 

living but also cause despair. Persons with disabilities are most disadvantaged sections of 

society, and they may also be neglected in their family. As per an estimate of World Health 

Organization, ten percent of the world‘s population suffers from one or other disabilities and 

almost one fifth of the disabled persons of the world live in India. According to Census 2001, 

nearly 5% of people in India are affected with impairment or disability. In general 

connotation disability is of two kinds, Legal Disability and Physical Disability. 

 

Legal disability can be defined as the absence of legal capacity to do certain acts or enjoy 

certain legal rights. It is divided into three classes which are  as follows:   

1. Absolute disability - it wholly disables the person, like outlawry, excommunication, 

attainder and acts by statutory bodies or corporation in excess of their statutory powers; 

2. Partial disability – it disables a person only in certain situations or conditions like as in 

infancy, lunacy, drunkenness etc. 

3. Civil disability- The condition of a person who has had a legal right privilege revoked as a 

result of a criminal conviction. 

Physical Disability is of different kinds like Blindness, Hearing Impairment, Locomotor 

Disability, Autism, Cerebral Palsy, Learning Disabilities(Dyslexia), Writing Disabiluties 

(Dysgraphia) Mental Illness and Mental Retardation and Leprosy uncured persons, etc. 

The main causes of physical disability are malfunction, malformation or disfigurement of a 

part of the body. These defects may be congenital i.e. right from the time of birth due to 

hereditary problems, genetic disorders or lack of proper care at the time of pregnancy and 

childbirth, malnutrition etc., Further they may be caused due to traffic accidents, injuries 
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during employment, occupational diseases, and illnessess like mental and nervous disorders 

and high blood pressure. The environment pollution, physical torture, sports injuries, use of 

certain chemicals, drugs, old age, obesity  may also cause disability. 

 

 

The Constitution of India under Article 41provides that the state  shall, within the limits of its 

economic capacity and development make effective provisions for securing the right to work, 

to education and to public assistance in cases of unemployment, old age, sickness and 

disablement and in other cases of undeserved want.‘ This is the only direct provision in the 

Constitution specifically mentions the rights of disabled paersons. However all the other 

provisions of the Constitution are equally appllicable to them. Hence they also have 

fundamental rights guaranteed under Part III of the Constitution and socio-economic rights 

mentioned in Part IV. Hence it is the obligation of the State to make appropriate provisions 

and schemes for the protection of these people. Thus the Constitution of India guarantees full 

protection to the rights of disabled people.  

The Preamble of the Constitution embodies the concept of social justice and equality of status 

and opportunity to all the people of India. Article 14 & 16 of the Constitution guarantee 

equality of opportunity to all citizens of India including disabled persons. Article 38 of the 

Constitution which falls within Directive Principles of State Policy, requires the State to 

promote the welfare of the people by securing a social order in which social, economic and 

political justice can inform to all institutions of national life and the State is required to make 

efforts to eliminate inequalities in status, facilities and opportunities amongst individuals.  

Further Article 46 lays down an obligation on the State to promote with special care the 

educational and economic interests of the weaker sections of the people, … and … protect 

them from social injustice and all forms of exploitation. The disabled citizens have the same 

rights as other citizens to a decent standard of living and economic security, right to work, 

education, employment and also right to access and communication.  

In India there is a long list of legislations and regulations which protect and govern the rights 

and interests of disabled persons. The Persons with Disabilities (Equal Opportunities, 

Protection of Rights and Full Participation) Act, 1995 is the principal and comprehensive 
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legislation concerning disabled persons. The Acts defines the responsibilities of the Central 

and State Governments with regard to the services for disabled persons. Provisions have been 

made in this Act for the prevention of disabilities, protection of rights, provision of medical 

care, education, training, employment and rehabilitation of disabled persons. The Act also 

recommends to create a barrier free environment by removing all types of discrimination 

against persons with disabilities so that they can also share the developmental benefits which 

a normal person enjoys. 

The National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation 

and Multiple Disabilities Act, 1999 provides for the establishment of an institution for the 

welfare of people with autism, cerebral palsy, mental retardation and multiple disabilities. The 

Act gives direction for the care and protection of persons with these disabilities in the event of 

death of their parents, procedures of appointment of guardians and trustees for persons in need 

of such protection and to provide need-based services in times of crisis to the families of the 

disabled. 

The Mental Health Act, 1987 was enacted to regulate admissions to psychiatric hospitals and  

psychiatric nursing homes of mentally ill-persons who do not have sufficient understanding to 

seek treatment on a voluntary basis and to protect the rights of such persons while being 

detained.  The Act also contains provisions to protect society from the presence of mentally ill 

persons who have become or might become a danger or nuisance to others, to protect citizens 

from being detained in psychiatric hospitals or nursing homes without sufficient cause, to 

regulate responsibility for maintenance charges of mentally ill persons who are admitted in 

psychiatrist hospitals or nursing homes and to provide facilities for determining guardianship 

or custody of mentally ill-persons who are incapable of managing their own affairs. Further 

the Act provides for the establishment of Central Authority and State Authorities for mental 

health services, to regulate the power of the Govt. for establishing, licensing & controlling 

psychiatric nursing homes for mentally persons and to provide for legal aid to mentally ill-

persons at state expense in certain cases. 

The Rehabilitation Council of India Act, 1992, was passed to regulate the development 

programmes in the field of education of persons with special needs. The main objectives are 

to regulate the training policies and programmes in the field of rehabilitation of people with 

disabilities, to standardize training courses for rehabilitation professionals, to recognize 
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institutions/universities running degree/diploma/certificate courses in the field of 

rehabilitation of the disabled and to recognize and equalize foreign degree/diploma/certificate 

courses. The RCI Act was amended in 2000 to entrust the additional responsibility of 

promoting research in rehabilitation and special education. 

The National Policy on Education 1986 is implemented to achieve the goal of providing 

education to all including the disabled. The objective of this policy is to integrate the 

physically and mentally handicapped with general community as equal partners to prepare 

them for normal growth and to enable them to face life with courage and confidence. 

The Workmen‘s Compensation Act, 1923 provides that, if personal injury is caused to a 

workman by accident arising out of or in the course of his employment, his employer shall be 

liable to pay compensation
33

. The Employees‘ State Insurance Act, 1948 provides that 

periodical payment shall be made to an insured person suffering from disablement as a result 

of an employment injury sustained as an employee under this Act and certified to be eligible 

for such payments by an authority specified in this behalf by the regulations
34

. The Payment 

of Gratuity Act, 1972 is one of the piece of legislation for the rights of disabled persons. As 

per Section 4 of this Act, gratuity shall be payable to an employee on the termination of his 

employment on his death or disablement due to accident or disease, if he has rendered 

continuous service of five years
35

.  

The Indian judiciary in its role as an activist and crusader of  human rights has taken note of 

the plight of disabled persons and has given landmark judgments for bringing them at par with 

mainstream society and furthering the cause of social justice in India. In D.N. Chanchala vs. 

State of Mysore
36

, which involved the issue of reservation of seats for various categories of 

persons and classification on university basis under Articles 14 and 15(4) of the Constitution 

of India, the Hon‘ble Supreme Court tried to extend the equitable principle of preferential 

treatment under Article 15(4) to persons with disabilities to bring them in the mainstream by 

giving them equal opportunity in the field of education.  

                                                             
33 See Section 3 of the Act. and  also see Section 4 
34 See Section 46(c) and also see Section 51 
35 Pratim Sarkar, Persons with Disabilities- Rights, Rehabilitation and Resource Development, Available at 

http://www.legalservicesindia.com/ Visited on 18.10.2010 
36 (1971) 2 SCC 293 

http://www.legalservicesindia.com/
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In National Federation of Blinds, U.P. Branch vs. State of U.P
37

, the Allahabad High Court  

referred to Section 43 of the Persons with Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act, 1995 which provides for scheme for preferential allotment 

of land for certain purpose. The Court ordered the Lucknow Development Authority to not 

only give preference in the matter of allotment of land and houses to handicapped persons, but 

also to provide concessional rates to handicapped persons. In Javed Abidi vs. Union of 

India
38

 the Court considered the issue of lack of facilities like aisle chair and ambulift in 

Indian Airlines. The Court held that they are entitled to use such facilities and it is the duty of 

the Airlines to provide them. Further the Court held that those suffering from locomotor 

disability to the extent of 80% and above would be entitled to the concession from Indian 

Airlines for travelling by air within the country at the same rate as has been given to those 

suffering from blindness on their furnishing the necessary certificate from the Chief District 

Medical Officer to the effect that the person concerned is suffering from the disability to the 

extent of 80%
39

.    

In Chandan Kumar Banik vs. State of West Bengal
40

, the Supreme Court has given the order 

to provide respite to mentally challenged inmates of a hospital in Hooghly district who were 

being kept chained by the hospital authority to control their unruly and violent behaviour. In 

National Federation of Blind vs. Union Public Service Commission
41

, the Supreme Court 

held that, the UPSC may be directed to allow blind person for appearing in the examinations 

for Indian Administrative and allied services. In Govt. of NCT of Delhi vs. Bharat Lal 

Meena
42

, the Delhi High Court held that people with disabilities can be appointed as physical 

education teachers provided they have passed the qualifying examination and undergone the 

requisite training
43

.  

The Constitution of India ensures equality, freedom, justice and dignity of all individuals and 

implicitly mandates an inclusive society for all including the persons with disabilities. The 

Constitution in the schedule of subjects lays direct responsibility of the empowerment of the 

                                                             
37 AIR 2000 All 258 
38 (1999) 1 SCC 467 
39 See for more Saurabh Jain, Where does indian disability law stand in the present international scenario?, 

(2004) PL WebJour 12   
40 (1995) Supp(4) SCC 505 
41 AIR1993 SC1916 
42 (2002) 100 DLT 157 
43

 See for more Pratim Sarkar, Persons with Disabilities- Rights, Rehabilitation and Resource Development, 

Available at http://www.legalservicesindia.com/ Visited on 18.10.2010 
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persons with disabilities on the State Governments. Therefore, the primary responsibility to 

empower the persons with disabilities rests with the State Governments. So in pursuance of 

the Constitutional  obligations the government has enacted numerous welfare legislations for 

providing benefits to persons with disabilities. The judiciary has also interpreted the 

legislative provisions in such way to give effect to the Constitutional goal of achieving social 

justice and equality to all. But inspite of all these provisions and legislations the disabled 

persons remain a neglected lot in the Indian society.  

The lack of disabled friendly infrastructure in the government offices, public places, market 

areas, educational institutions as well as in public transport systems prevent the disabled 

people from freely mingling in the society and create hardships for them while participating in 

social life. This  acts as a barrier to their development and participation in society which 

defeats the goal of social justice.  

Conclusion 

The concept of social justice is a tool to remove the inequalities prevailing in the society and 

to  provide equal opportunities to each and every individual without any discrimination. It 

aims to achieve the welfare of each and every individual and the society as a whole. The 

objective of social justice is to mitigate the sufferings of the people and achieve a balance 

between individual interest and collective good of the society. It is a device to protect and 

realise the rights of diverse sections of the society with different needs and abilities. It is the 

duty of the government to take positive steps for ensuring social justice to the most vulnerable 

groups of society comprised of Children, Women and Persons with Disabilities. Social justice 

can be achieved only when the rights of each of these groups are protected and realised and 

they are given equal opportunities to participate in all spheres of social life and enjoy the 

fruits of development. The Constitution of India, the supreme law of the land contains 

adequate safeguards for the protection  of rights of these vulnerable groups. It  is upto the 

government and the people to change their attitude and to take positive steps for effective 

implementation of the Constitutional mandates. In the absence of concrete steps for protection 

of their rights social justice becomes a myth to vulnerable groups of society.       

Suggestions: 

For the purpose of achieving social justice and to protect the vulnerable groups the following 

suggestions must be taken note of: 
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1. There is an urgent need to identify the problems of vulnerable groups. It is essential to find 

out the causes and reasons for deprivation of their basic rights. 

2. There is a need to sensitize the society about the rights of vulnerable groups, particularly 

children, women and disabled persons. 

3. The State governments should also take appropriate measures and steps in consonance with 

their international obligations. 

4. NGO‘s and the Media have a major role to play in protection and promotion of rights of 

vulnerable groups and promotion of social justice.  

5. A multi-sectoral collaborative approach, involving all the Appropriate Governments i.e. 

Ministries of the Central Government, the State Governments/UTs, Central/State 

undertakings, local authorities and other appropriate authorities is essential for the effective 

implementation of the various welfare legislations so as to ensure the objectives of social 

justice. 

6. Last but not the least, there is a need to change attitude and mind set of the society towards 

the vulnerable groups.  

=================================================================== 
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Abstract 

The study makes an attempt to assess the possibility of empowerment of disable 

persons who are facing various challenges. The results indicates that more than 500 

million persons- nearly 8 percent of the world‟s population, an estimated 85 percent 

of them living in the developing world-suffer from either mental or physical 

disability. They are often denied basic educational opportunities and often given 

menial or poorly paid jobs. United Nation already has been taken various steps for 

empowering them. They can be empower through education, training, moral support, 

protection etc., which are essential on human rights point of view. Thus, the paper 

suggests that disabled persons need cooperation from non-disabled persons for 

sustaining in the society as a human being.   

 

Keywords: Development, Employment, Government, Safeguard & Social Justice. 

 

Introduction 

 

The problem of disability is as old as mankind. The psychology of the disabled people 

and the methods of tackling them were discussed in Kautilya‟s Arthashastra written in 

the fourth century B.C., which mentioned that there were modified laws to protect the 

handicapped. People may be disabled by physical, intellectual or sensory impairment, 

medical conditions or mental illness. Such impairments, conditions or illnesses may 

be permanent or transitory in nature. People with disabilities are vulnerable to special 

devaluation and negative identities (Sugirtha & Madeswaram, 2008)
1
. More than 500 

million persons-nearly 8 percent of the world‟s population, as estimated 85 per cent of 

them living in the developing world-suffer from either mental or physical disability. 

                                                
 

1. Sugirtha, M. & Madeswaram. K. (2008). Employment Opportunities for the persons with 

disabilities in India: Issues and Challenges. In A.K.Singh (Ed) Rights of Disabled (p.1). New 

Delhi: Serials Publications. 

mailto:sukantaeco@gmail.com
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They are often denied basic educational opportunities and often given mental or 

poorly paid jobs. However, the worldwide disability rights movement has initiated a 

new thinking among the non-disabled persons that people with disabilities must also 

be provided with equal opportunities and equal treatment by society (Baruah, 2008)
2
. 

For long the disabled persons have been considered unwanted members of society. 

This is particularly so when the disability is mental or psychological. Following the 

period of 1983 to 1992, which was proclaimed by the General Assembly as the U.N. 

Decade for Disabled Persons, a global movement has emerged which recognizes the 

importance of integration of people with disabilities in the society. Today, the issues 

relating to the disabled are no longer mere welfare measures but have grown into 

fundamental human rights, a demand for full participation, equal opportunity and 

protection of rights from all perspectives (Singh, 2008)
3
.  

One of the dominant features of current century has been the recognition of law as a 

tool of social change. Though legislation is not the only means of social progress, it 

represents one of the most powerful vehicles of change, progress and development in 

society. There has been a need for more comprehensive legislation to take appropriate 

measures to address existing discrimination and to ensure the rights of people with 

disability in all aspects- civil, political, socio-economic and cultural life in order to be 

treated on an equal basis with persons without disabilities (Paul, 2008)
4
.  

The article attempts to discuss the concept of disability and empowerment policies for 

rehabilitation of the disabled persons.   

 

 

Concept 

The definition of disability adopted by the British Council also takes into account the 

conditions which disable a group of individuals by ignoring their needs of accessing 

opportunities a manner that it different from others. By this definition, “Disability is 

the disadvantage or restriction of activity caused by a society which takes little or no 

                                                
2.  Baruah, A. (2008). Safeguarding the rights of the disabled persons. In A.K.Singh (Ed), Rights 

of Disabled (p. 19). New Delhi: Serials Publications. 

 

3.  Singh, S.C. (2008). Rights of Persons with disabilities: A Human Rights Approach, In 
A.K.Singh, (Ed). Rights of Disabled (p.299). New Delhi: Serials Publications. 

4. Paul, A. (2008). Rehabilitation of Persons with Disabilities: Concepts and Challenges, In K. 

Bhanushali (Ed), Rehabilitation of Persons with Disabilities (p. 54). Hyderabad: The Icfai 

University Press. 
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account of people who have impairments and thus to focus on mainstream activities”. 

In India, Section 2(1) of Persons with Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act 1995, defines, disability as meaning blindness, low 

vision, leprosy-cured, hearing impairment, locomotor disability, mental retardation 

and mental illness. 

„Impairment‟ and „handicap‟ are sometimes used inter changeably for disability. As 

per the International laws by WHO (World Health Organization) and National laws 

like Person with Disability (PWD) Act, everyone with disabilities has right to proper 

treatment.  According to the World Health Organisation, impairment is any loss or 

abnormality of psychological, physiological or anatomical structure or function while 

disability in any restriction or lack, resulting from impairment, of ability to perform 

an activity in the manner or within the range considered normal for a human being 

(Rao, 2008)
5
. 

 

Causes of Disabilities: 

Diseases, birth defect and hereditary are identified as major causes of disability. Apart 

from these, other causes of disability include poverty, war, civil, conflict, traffic 

accident, industrial accidents, natural diseases, and also stress and psychological 

problems. Poverty and disability are highly positively correlated. Occupational 

hazard, lack of safety norms at workplace, poor technology, and hazardous working 

conditions especially observed in unorganized sector of underdeveloped countries 

create risk of disability. Further, increasing incidence of crime is also one of the 

reasons of disability. Many innocent people become disabled due to crime 

(Bhanushali, 2008)
6
.   

 

Table: Disability Data as Per Census India 2001 

Types Percentage 

Movement 28% 

Seeing 49% 

Hearing 6% 

                                                
5. Rao, M. (2008). Empowering the disabled: Indian Perspective. In A.K.Singh (Ed), Rights of 

Disabled (p.173). New Delhi: Serials Publications. 

6. Bhanushali, K. (2008). Rehabilitation of Persons with Disabilities: Concepts and Challenges, 

In K. Bhanushali (Ed), Rehabilitation of Persons with Disabilities (p.10). Hyderabad: The 

Icfai University Press.   
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Speech 7% 

Mental 10% 

Source: Census India 2001 

One of the most important bases of social stratification today is disability. The 

disabled, who constitute a staggering ten percent of the world‟s population, have 

been, since times immemorial, deprived equal access to power, opportunities and 

resources. For a long time, they were regarded as charitable objects, permanently 

dependent on others, having no role to play in social development. Social factors such 

as ignorance, superstition, neglect and fear further contributed in their alienation by 

the main stream (Tundawala, 2008)
7
. 

 

Disabled and Human Rights 

Investment on education of children with disabilities must be treated as an investment 

on human capital. Human rights approach always lays importance on the child and not 

on his/her disability. It does not give opportunity for stereotypes. Disability has 

impact in a variety of ways on education, physical independence, emotional stability, 

intellectual and social development of a person.   

 

Global Perspective 

Human rights are "rights and freedoms to which all humans are entitled". Proponents 

of the concept usually assert that everyone is endowed with certain entitlements 

merely by reason of being human. United Nations (UN) is an international 

organization whose stated aims are facilitating cooperation in international law, 

international security, economic development, social progress, human rights, and 

achievement of world peace. 

According to the UN World Programme of Action concerning Disabled Persons, there 

are about 500 million persons with disabilities in the world today. To a great extent, 

people with disabilities everywhere contend with physical, cultural and social barriers, 

which constrain their lives and limit their opportunities, even if rehabilitation 

assistance and other supports are available. The work of the UN constitutes the most 

important actions taken by an international organization in the area of disability. 

                                                
7. Tundawala, M. (2008). Empowering the Disabled through Inclusive Education.  In K. 

Bhanushali (Ed). Rehabilitation of Persons with Disabilities (p.65). Hyderabad: The Icfai 

University Press. 
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Based on the International Bill of Rights, the UN formulated the first specific 

document regarding disabilities in 1971 in the Declaration on the Rights of Mentally 

Retarded Persons. 

The United Nations (UN) has set up an international human rights convention on the 

rights of disabled people. The UN Convention on The Rights of Persons with 

Disabilities provides a recognised international standard for disabled people's human 

rights in one document. This will help the international community to put pressure on 

countries whose work on disability rights could be improved. 

Persons with disabilities suffer from discrimination based on society's prejudice and 

ignorance. In addition, they often do not enjoy the same opportunities as other people 

because of the lack of access to essential services. 

International human rights law determines that every person has: 

1. The right of equality before law 

2. The right to non discrimination 

3. The right to equal opportunity 

4. The right to independent living 

5. The right to full integration 

6. The right to security 

International Day of Persons with Disabilities (December 3) is an international 

observance promoted by the United Nations since 1992. It has been celebrated with 

varying degrees of success around the planet. Typically, the Day's activities are 

mounted by volunteers. It was originally called International Day of Disabled Persons 

". 

The following international instruments protect the rights of persons with disabilities. 

They mainly focus on protecting disabled persons from discrimination and creating 

equal opportunities for them to participate in society: 

United Nation: 

1. Universal Declaration of Human Rights (1948) (article 3,21,23,25)  

2. International Covenant on Civil and Political Rights (1966) (article 26) 

3. International Covenant on Economic, Social and Cultural Rights (1966) 

(article 2) 

4. Declaration on the Rights of Mentally Retarded Persons (1971) 

5. Declaration on the Rights of Disabled Persons (1975) 

6. Declaration on the Rights of Deaf-Blind Persons (1979) 
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7. Convention on the Elimination of Discrimination Against Women (1979) 

8. Convention (No.159) concerning Vocational Rehabilitation and Employment  

(Disabled Persons) (1983) 

9. Convention on the Rights of the Child (1989) (article 2,6, 12, 23, 28) 

10. Principles for the Protection of Persons with Mental Illnesses and the 

Improvement of Mental Health Care (1991) 

11. Standard Rules on the Equalization of Opportunities for Persons with 

Disabilities (1993) 

12. Beijing Declaration on the Rights of People with Disabilities (2000) 

13. Convention on the Rights of Persons with Disabilities (2007) 

The Millennium Development Goals (MDGs) established a unifying set of 

developmental objectives for the global community. The international community 

needs urgently to act to mainstream disability in the MDG processes.  This requires 

policy makers and technical experts specifically tasked with the programming, 

monitoring and evaluation of current MDG programmes to begin to consider 

disability so that the next phase of the implementation of the MDGs will include 

disability as an important component of its core mission (The Millennium 

Development Goals and Disability, 2009)
8
. 

 

Council of Europe 

The Council of Europe is a regional intergovernmental organization consisting of 45 

countries. It aims to defend human rights, parliamentary democracy and the rule of 

law. 

1. European Convention on the Protection of Human Rights and Fundamental 

Freedoms (1950) (article 5) 

2. European Social Charter (1961) (article 15) 

3. Recommendation (818) on the Situation of the Mentally Ill (1977) 

4. Recommendation (1185) on the Rehabilitation Policies for the Disabled 

(1992) 

5. Recommendation on R(92)6 on a Coherent Policy for the Rehabilitation of 

people with Disabilities (1992) 

                                                
8. The Millennium Development Goals and Disability (2009).  Retrieved from 

http://www.un.org/disabilities/default.asp?id=1470.  
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6. Resolution on the Human Rights of Disabled People (1995) 

7. Resolution on threats to the Right to Life of Disabled Persons (1996) 

8. Resolution of the Commission‟s Communication on Equality of Opportunity 

for People with Disabilities (1997) (Human Rights of Peoples with 

Disabilities, 2003). 

International organizations like ILO (International Labour Organizations), WHO 

(World Health Organizations) and World Bank also play an important role in 

rehabilitation of persons with disabilities. ILO has passed many conventions and 

recommendations in the areas of rehabilitation of persons with disabilities. 

 

Indian Perspective 

Empowerment of the physically disabled persons is one of the major tasks of the 

government. The Constitution of India ensures equality, freedom, justice and dignity 

of all individuals and implicitly mandates an inclusive society for all, including 

persons with disabilities.  Concerned over an estimated 1.85 crore persons with 

disabilities in the country, the government has initiated several welfare measures for 

their socio-economic empowerment. The Central Government and all the State 

Governments provide several benefits to the disabled in various areas like education, 

training, self employment, equipment purchase, transportation, etc., in order to uplift 

their living and to help them lead a less painful life as a part of the normal stream 

(Divatia, 2008)
9
.  

1. Ninety per cent of the disabled children in the country do not receive any form 

of education, although there are a few schools in Mumbai, Chennai and Delhi 

where inclusive education is being practiced. 

2. The Persons with Disabilities (Equal Opportunities, Protection of Rights and 

Full Participation) Act, 1995 provides the legal basis of a rights based 

inclusive society wherein the Central and State Governments have to play the 

lead role in making the rights actionable. The Act covers prevention and early 

detection of disabilities and aspects of rehabilitation like early intervention, 

education, employment and vocational training, reservation of jobs in the State 

                                                
9. Divatia, A. (2008). Consumer Rights with Special References to the Disabled, In K. 

Bhanushali (Ed), Rehabilitation of Persons with Disabilities (p.91). Hyderabad: The Icfai 

University Press. 
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sector, non-discrimination, research and manpower development and 

development of barrier-free environment. 

3. Under Sarva Shiksha Abhiyan, 15.93 lakh children with disabilities, of 

elementary school-going age group were identified in the country in 2004-

2005, of whom, 10.77 lakh children had been enrolled in elementary schools 

at the beginning of 2004. 

4. The Rehabilitation Council of India (RCI) is a statutory body responsible for 

regulating training policies and programmes for various categories of 

professionals in the area of disability. It also maintains a Central 

Rehabilitation Register for all professionals/personals and promotes research 

in rehabilitation and special education. 

5. The National Handicapped Finance & Development Corporation (NHFDC) 

was set up with the objective of promoting the economic empowerment of the 

persons with disabilities through financing self-employment ventures and 

assisting beneficiaries in the upgradation of technical and entrepreneurship 

skills for effective management of their self employment ventures. 

6. The Government of India has been giving National Awards in the field of 

Disability every year since 1969. The awards are given in recognition of the 

achievements of persons with disabilities and the individuals and 

organizations that are working for their welfare (Rao, 2005)
10

. 

Government also introduced various schemes for the welfare of the disabled persons, 

like as 

1. Assistance to the Disabled Persons for Purchase/Fitting of Aids and 

Appliances (ADIP Scheme): The main objective of the Scheme is to assist 

the needy disabled persons in procuring durable, sophisticated and 

scientifically manufactured, modern, standard aids and appliances that can 

promote their physical, social and psychological rehabilitation, by reducing 

the effects of disabilities and enhance their economic potential. The aids and 

appliances supplied under the Scheme must be ISI. 

2. Scheme of National Awards for Empowerment of Persons with Disabilies: 

Empowerment of persons with disabilities is an inter-disciplinary process, 

                                                
10. Rao, V.M. (2005). Welfare measures for empowerment of the Disabled. Retrieved from 

http://pib.nic.in/release/release.asp?relid=10278.  
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covering various aspects namely, prevention, early detection, intervention, 

education, vocational training, rehabilitation and social integration etc. Apart 

from resources, it requires dedicated efforts of persons and institutions 

involved in the process of empowerment. Awards are also given to 

Government Sector, Public Sector Undertakings and private enterprises for 

creating barrier free environment for the persons with disabilities, the best 

district in the field of disability rehabilitation, best Local Level Committee of 

the National Trust and to the best State Channelising Agency (SCA) of the 

National Handicapped Finance and Development Corporation (NHFDC). 

Preference is given to the placement of women with disabilities, particularly, 

from the rural areas and self-employed women. 

3. Scheme of National Scholarships for Persons with Disabilities: Under the 

Scheme of National Scholarships for Persons with Disabilities, every year 500 

new scholarships are awarded for pursuing post matric professional and 

technical courses of duration more than one year. Students with 40% or more 

disability whose monthly family income does not exceed Rs. 15,000/-are 

eligible for scholarship. A scholarship of Rs. 700/- per month to day scholars 

and Rs. 1,000/- per month to hostellers is provided to the students pursuing 

Graduate and Post Graduate level technical or professional courses. A 

scholarship or Rs. 400/- per month to day scholars and Rs. 700/- per month to 

hostellers is provided for pursuing diploma and certificate level professional 

courses. In addition to the scholarship, the students are reimbursed the course 

fee subject to a ceiling of Rs. 10,000/- per year. 

4. Trust Fund for Empowerment of Persons with Disabilities: The Supreme 

Court in its order dated 16th April, 2004 in the Civil Appeals No.4655 and 

5218 of 2000 had directed that the banks, who had collected an estimated 

excess amount of Rs.723.79 crores annually from the borrowers through 

rounding off in collection of interest tax, should transfer it to a trust which 

would be used for welfare of persons with disabilities. (Empowerment of 

Persons with Disabilities-Schemes/Programmes, 2009)
11

. 

Rehabilitation of Persons with Disabilities: 

                                                
11. Empowerment of Persons with Disabilities (2009), Retrieved from 

http://socialjustice.nic.in/schemespro3.php#a3 
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Rehabilitation is defined as “the combined and coordinated use of medical, social, 

educational and vocational measures for training and retraining the individual to the 

highest possible level of functional ability”. The aim of rehabilitation is to empathies 

with the disabled rather than sympathise.  Rehabilitation is the process and not an end 

in itself. The process of rehabilitation involves cooperative and coordinated efforts by 

medical professional, social scientists, vocational professional, and psychologists. 

Provisions of calipers, tricycles, hearing aid, walking strick, eyeglasses, etc, are the 

examples of physical rehabilitation. Professionals like clinical psychologists should 

provide psychological rehabilitation service.  

The next step in the process of rehabilitation is vocational rehabilitation which 

converts the persons with disabilities to become productive manpower of the society. 

Vocational rehabilitation has three components viz., education, training and 

employment. Once trained, persons with disabilities should be provided with financial 

support to start their business. 

There are many ways, the rehabilitation services are provided. 

a) IBR: institution-based rehabilitation 

b) CBR: community-based rehabilitation 

c) HBR: home-based rehabilitation 

d) OPD-outpatient clinic 

e) Day care centers 

f) Camp approaches 

g) Conductive education  

Institution-based rehabilitation (IBR) is provided by the centres where qualified 

professionals are available throughout the process of rehabilitation. Mostly these 

centres are established in urban areas. 

 Community-based rehabilitation (CBR) is a strategy within general community 

development for rehabilitation, equalization of opportunities and social inclusion of 

all children and adults with disabilities. CBR is implemented through the combined 

efforts of people with disabilities themselves, their families and communities, and the 

appropriate health, education, vocational and social services (WHO). The tools such 

as the WHOQOL and the Beach Centre FQOL scale can be used to gather evidence, 

that CBR programmes indeed do enhance individual quality of life and family quality 

of life.  
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During the home-based rehabilitation (HBR) the patients stay in the institution and or 

campus of centres for a certain period of time depending on the level of severity. 

Outpatient rehabilitation is provided on the daily basis. The person may have to go to 

different departments as per requirement and get one to one session of treatment 

(Sharma, 2008)
12

.  

 

Empowerment through Training 

Training in the utilize of assistive devices is one of the vital parameters of 

achievement in the education of children with disabilities. The children should be 

given enough training to exploit them. Short-term training in the use of these devices 

helps the normal teachers to assist children with disabilities effectively. As inclusive 

education is one of the most feasible options to enlarge educational opportunities for 

persons with disabilities, a through curricular adaptation is needed for creating better 

learning environment. Concept development is fundamental in the education of 

children with disabilities, particularly for those who are cognitively impaired such as 

mentally retarded children; and sensorily impaired such as visually impaired children 

and hearing impaired children. In education of children with disabilities, it is often 

believed that children require different methodologies for learning purposes. 

 

Empowerment through Education 

In the life of the child with disabilities, education, vocation, family acceptance and 

social integration become the four vital pillars. Parents, teachers, peer group and the 

society at large have their respective roles in the overall development of the child. 

Besides the psychological, sociological and personality development of the child, the 

vital development is also vital. As cultivation of the mind is the basic requirement for 

value development, meditation and yoga activities may also be practiced with persons 

with disabilities.    

Section 26 Clause (a) of the Persons with Disabilities (Equal Opportunities Protection 

of Rights and Full Participation) Act stipulates that the government and appropriate 

local authorities shall “ensure that every child with a disability has access to free 

education in an appropriate environment till he attains the age of 18”. Moreover 

                                                
12. Sharma, N. (2008). Role of Family in Rehabilitation of Persons with Disabilities. In Kishor 

Bhanushali (Ed). Rehabilitation of Persons with Disabilities (p.22). Hyderabad: The Icfai 

University Press. 
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Clause (b) and (c) states that the government and appropriate local authority shall 

endeavor to promote the integration of students with disabilities in the normal school 

and they shall also promote setting up of special school in government and private 

sector for those in need of special education. 

Section 27 stipulates that the appropriate Governments and the local authorities shall 

by notification make schemes for- 

1. conducting part-time classes in respect of children with disabilities who 

having completed education up to class fifth and could not continue their 

studies on a whole-time basis; 

2. imparting education through open schools or open universities; 

3. conducting special part-time classes for providing functional literacy for 

children in the age group of sixteen and above; 

4. conducting class and discussions through interactive electronic or other media; 

5. imparting non-formal education by utilizing the available manpower in rural 

areas after giving them appropriate orientation.  

6. every child with disability shall get free of cost special books and equipments 

needed for his education. 

According to 28 Section the “appropriate Governments shall initiate or cause to be 

initiated research by official and non-governmental agencies for the purpose of 

designing and developing new assistive devices, teaching aids, special teaching 

materials or such other items as are necessary to give a child with disability equal 

opportunities in education”. 

Under 29 Section provided that “the appropriate Governments shall set up adequate 

number of teachers training institutions and assist the national institutes and other 

voluntary organizations to develop teachers training programmes specializing in 

disabilities so that requisite trained man power is available for special books and 

integrated schools for children with disabilities”. 

 

Empowerment through Employment 
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Under Section 39 of the Act All Government educational Institutions and other 

educational instructions received aid from the Government, shall reserve not less than 

three percent seats for persons with disabilities (Singh & Mehmi, 2008, 15)
13

.  

Disabled persons are facing various problems in getting employment, such as 

1. Usually several citizens including prospective employers are still prejudiced 

against the disabled who are frequently stereotyped as incapable and have no 

abilities to supervise work. Such an orthodox opinion is still common. 

2.  Besides human barriers, the disabled do continue to face problems of access 

to public facilities and buildings. Generally work places have not been fully 

accessible and therefore a deterrence to employment of the disabled. 

3. The transportation problem is one of the main issues facing the disabled. 

4. Another common phenomenon is social stigmatization. 

Presently available infrastructure in the country has great potential to take initiative 

forward. The Person with Disability Act could identify Deafblind/Multiple 

Disabilities as a separate and unique category of disability, which would ensure better 

identification and establishment of services for this target group. The National Trust 

has the potential of facilitating and establishing services to support multi-disabled 

person and their family members across the lifespan, including services for very 

young children to adult hood. Various National Institutes could become instrumental 

in spearheading identification process and help set up model services for children and 

adults with deafblindness. The National Institute for Empowerment of People with 

Multiple Disabilities (NIEPMD) could also be instrumental in developing and 

disseminating information on multiple disabilities to various target groups (Paul. A.S, 

2008)
14

. 

Concluding Observation 

Disabled persons are socially more exploited.  The root causes of disability are mass 

poverty, social segregation and illiteracy. The only permanent solution of disability 

problem could be their psychosocial and on their own with dignity and decency. 

                                                
13. Singh.R. & Mehmi. M. (2008). Educational Rights of Children with special Abilities: Some 

Socio-Legal Policy, In A.K.Singh (Ed). Rights of Disabled (p.15). New Delhi: Serials 

Publications. 

 
14. Paul, A.S. (2008). The Changing Educational Scenario for Children with Deafblindness and 

Multiple Disabilities in India, In K. Bhanushali (Ed), Rehabilitation of Persons with 

Disabilities (p.114). Hyderabad: The Icfai University Press.  
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Through proper training and education it is possible to rehabilitate the disabled 

person. For that it is essential that both government and NGOs should take necessary 

initiatives. 

============================================================= 
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Abstract 

 

Although the notion of Social Exclusion is Euro-centric in nature, but its applicability 

in the context of developing countries seems to be more relevant. Generally, Social 

Exclusion is a phenomena where any individual or group are socially excluded from 

the benefit of development, segregated from mainstream position and remained 

disadvantage. The interpretation of Social Exclusion in western societies  is quite 

distinguished from developing countries particularly to  Indian sub-continent. In 

India, for few years this notion has been conceptualized and contextualized  in the 

study of marginalized communities. It is on this line that present paper is being 

written to understand the problem of social exclusion of Indian Tribes, which is one 

of the most marginalized sections of Indian populace. Indian Tribes are ‗original 

inhabit ants‘ of this country, have been suffering from exploitation, discrimination for 

century together.   The ‗inclusive policy‘ for bringing tribal into national mainstream 

through various development policies has lead them to ‗exclusion‘ from their own 

cultural  identity.  At one hand, tribes  face the economic intrusion by state and non-

state actors like money lenders, traders, industrialists into the tribal domain for 

fulfilling their commercial interest, on the hand, tribes  also suffers with cultural 

alienation and social exclusion within own communities due to modernization  and 

globalization.  

Keywords: Indian tribes-Social exclusion-human rights 

============================================================= 

Introduction  

 

  Tribals or Adivasi are those indigenous people of the country who are ‗original 

inhabitants‘ and are living in the hinter or forest lands of Indian sub-continent for  

mailto:shashibbau@gmail.com
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centuries  together, however they have been suffering much with the problems of 

exclusion, marginalization in the present global era. Tribal population constitutes 

major part of demographic resource of the country and they are mainly concentrated 

near the regions of mineral and natural resources. The economic and political 

intrusion by the non-tribal communities like money lenders, traders, industrialists into 

the tribal‘s domain and their forest regions for fulfilling their commercial interest 

have led to the problem of exploitation, discrimination and impoverishment of tribal 

people. Under the process of rapid industrialization and for getting developmental 

growth even much faster, the State has installed various major industries, dams etc in 

tribal inhabitant regions leading to intrusion in the social and cultural life of tribal 

communities. Consequently, the process of cultural assimilation, integration of tribes  

into the pan-Indian cultural  have caused problem for them like, a crisis of cultural 

identity, threat to erosion of traditional knowledge possessed of them. Apart from this, 

tribes of India have also suffered with the apathy of the Indian state due to enactment 

of several legislations which curtailed the human rights of tribal community in large. 

Subsequently the hostile and discriminated attitude of state and society has instilled a   

sense of alienation among tribes. Tribals are  mainly depended on forest for their 

survival and livilihood. However due to implementation of undemocratic and 

unfavorable forest management policies  against the tribes since the colonial period,  

the livelihood and identity of tribes in India have come to  the verge of extinct. In 

spite of development process being nurtured in era of contemporary global era, the 

tribal population are getting more marginalized and excluded from mainstream and 

remained disadvantaged groups. 

                           Under the above backdrop, the paper aims to understand the process 

of social exclusion being affected to Indian  tribes particularly in context of violation 

of their basic human rights. How the developmental  process initiated by the Indian 

state has adversely   led to marginalization and exclusion  of tribal groups from 

development benefits.        

 

Conceptualizing Social Exclusion 

 

The philosophical origin of concept of Social Exclusion found in France in the 

writings of Rene Lenoir,   who had published Les Exclus: Un Francais surd ix, in 

1974. Gradually its popularity was spread all over the European countries and the 
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concept had become a central theme for academic discourse in western world. While 

elaborating the factors responsible for origin of notion of Social Exclusion in France,  

Siliver argued that the British term ‗poverty‘ had never been  popular in France due to 

its connectivity with Christian charity. The French Republicans have rejected both 

liberalism and socialism in favour of establishing the idea of solidarity and believed 

that the obligation of the welfare state is to further the goal social integration. 

Likewise, the notion of social exclusion was considered as  a ‗rupture of the social 

fabric‘ and attributed to the failure of the state.(Silver 1994). He said that variety of 

persons not only poor, but also people like handicapped, suicidal people, aged, abused 

children, substance abusers, etc. around ten per cent population socially excluded 

from the French population. Later, the 1980s was a period of political and economical 

crisis and the term social exclusion was used to refer to various types of social 

disadvantages, related with new social problem that emerged such as unemployment, 

ghettoisation, and fundamental change in family life. 
1
  

 

The conceptual development of Social Exclusion emanates from two social 

policy traditions. One related to social democracy, concerning with inequality and 

need of equal opportunities. Other related to social catholic concern for social 

integration within family and community. In fact the notion of Social Exclusion is 

much ambiguous and debatable concept that emerged primarily in economic and 

social discourse at world level during late nineties.       

  

Hilary Silver has propounded three paradigms of Social Exclusion depending upon 

the  context  and its understanding draws from ‗theoretical and ideological baggage‘. 

First, Solidarity Paradigm that dominant in France where concept of ‗solidarity‘ and 

‗idea of the state‘ germinated in the notion of ‗general will‘ of people. In this context 

the understanding of social exclusion is termed as ‗rupture of a social bondage‘ within 

cultural and moral domains,-between the relationship of individual and the state. Here 

poor, unemployed and ethnic minorities are defined as outsider. Second, Specialized 

Paradigm    prevailing in Anglo-Saxon tradition where social exclusion related with 

‗poverty‘ seen as a source of discrimination and deprivation. Drawing on liberal 

                                                
1
 Cannan, C (1997) The Struggle against Social Exclusion: Urban social development in France,‘ 

IDS Bulletin, April, pp 77-85  
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thinker like Locke, this paradigm perceives social actors primarily individual, who are 

able to move across boundaries of social differentiation and economic divisions of 

labour. In this context the unenforced rights and market failures are seen as common 

causes of exclusion that circumstances the individual to full participation in public 

domain. The third paradigm of social exclusion is ‗Monopoly Paradigm’ that draws 

on the work of Weber and particularly exists in Northern European countries. It 

emphasizes that hierarchical power relation prevails in the social order. Group 

monopolies are perceive as source of exclusion. Powerful groups restrict the access of 

outsiders through social closure. Inequality in social order could be mitigated through 

democratic citizenship and participation in the community. 

 

The term ‗Disadvantage‘ has been broadly used for conceptualizing Social 

Exclusion. Disadvantage refers to deprivation or restriction of opportunities to 

individual or group in a given society. Disadvantage may be caused through various 

factors like poverty, illiteracy and malnutrition etc. in European context, poverty is 

considered as major factor of disadvantage that causes social exclusion. Identity based 

disadvantages are prevailing in the society that is also a major form of social 

exclusion that leads to cultural discrimination.  

 

The notion of ‗relative deprivation‘ is closely related to Social Exclusion  and 

it is noted that rising inequalities in various countries has contributed to the evolution  

concept of Social Exclusion. Sen has interpreted the concept of Social Exclusion in 

terms of ‗capabilities and entitlement‘.    

 

Sen‘s work on capabilities and entitlement emphasized that it is not matter 

what an individual posses, but what enables the individual to do so. He pointed two 

ways in which SE could lead to capability deprivation i.e Constitutive and 

Instrumental. In the former case, the exclusion or deprivation is of intrinsic 

importance to one‘s own. In later case, the relational deprivation caused due to 

exclusion from beneficiary system that could have sever repercussion.  To quote him 

―… not being able to relate to others and to take part in the life of the community can 

directly impoverish a person‘s life. It is loss on its own, in addition to whatever 

further deprivation it may indirectly generate. This is a case of constitutive relevance 
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of social exclusion.‖ 
2
 Sen argues there are relational deprivations which may not be 

harmful to oneself but it can lead to bad impact that causes exclusion. Giving an 

instance he says, ―not using the credit market need not be seen by all to be 

intrinsically distasteful….but not to have access to the credit market can, through 

causal linkages, lead to other deprivation, such as income poverty, or other inability to 

take up interesting opportunities that might have been both fulfilling and enriching but 

which may require an initial investment and use of credit.‖  
3
 

Sen also differentiate between Active Exclusion and Passive Exclusion. Active 

Exclusion occurs for example when immigrants are not given full political status or 

citizenship. While passive exclusion exists when deprivation is caused without 

deliberate attempt, for example ― poverty and isolation generated by  sluggish 

economy and a consequent accentuation of poverty.‖ 
4
 

   Sen has also pointed out that idea of social exclusion more applicable to the 

Asian societies. The   growing literature dealing with one and more of these 

‗exclusions‘ in Asian countries indicate its relevance and  there it primarily focuses on 

the ‗processes‘, ― through which individuals or groups wholly or partially excluded 

from full participation in the society in which they live.‖ 
5
  in developing countries the 

notion of social exclusion perceives as process of social deprivation which are multi-

dimensional in nature. 

 

In conceptualization of Social Exclusion has been widely interpreted with term 

‗Disadvantage‘. It refers to denial of opportunity and life chance to an individual or 

group in a given society. Poverty is  recognised as multi-dimensional phenomenon 

that encompassing disadvantage of income, assets, education, health, dignity and 

voice. Poverty is considered as root of social exclusion in economic term.    

 

Social exclusion is also practiced on identity based form of disadvantage. Such 

exclusion is related with cultural devaluation of certain groups of people based on 

their identities. These identities are defined on the distinctiveness of certain groups of 

                                                
2 Sen, Amartya. 2004 Social Exclusion: concept, Application and Security, New Delhi: Concept Quest, 
pp. 10-11 
3
 Ibid  

4 Ibid p.11 
5 Ibid p.19 
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people from others which may discriminate on the bases of specific caste, ethnicity, 

and religion etc.  

 

Ethnic exclusion prevails in developing countries. Caste, in the Indian context, 

is also main of social exclusion. Caste as means of social exclusion is featured in 

Hindu Indian societal order which reflects ―economic disadvantages, the religious –

sanctioned segregation and ordering of occupations, with the lowest castes associated 

with the most stigmatized occupations.‖ 
6
  

Mamdani‘s analysis of post-colonial African society exposes the ethnic based 

exclusion in cultural and economic domain based on the racial identity of blacks. He 

traced root cause of segmented nature of African societies to the structure of colonial  

rule, when White colonial rulers elites were treated as privileged ‗citizens‘ and those 

of colonized Black who were majority in number were discriminated and treated as 

‗subjects‘. 
7
  

 

After having brief understanding of the conceptual development of social 

exclusion, a modest attempt is made under the following section to examine the 

applicability of social exclusion paradigm in study the status of Indian Tribes.  

 

Human Rights of Indian Tribes and Social Exclusion 

 

Definition of Tribes  

Commonly ―a tribe is a social group and the members of which live in a 

common territory, have a common dialect, uniform social organization and possess 

cultural homogeneity, having common ancestor, and shared systems of political 

organization and religious pattern.‖ 
8
 

 

                                                
6 Kabeer, Naila (2008), ‗Social Exclusion, Poverty and Discrimination, New Delhi: Critical Quest, p. 

23 
7 Mamdani, M (1996), Citizen and Subjects: Contemporary Africa and the Legacy of late Colonialism, 

Kampala: Fountain publishers 
 
8
 Chaudhari, Buddhabeb(ed.)(1990) Tribal Transformation in India: Socio-Economic and Ecological 

Development, Inter-India Pub. New Delhi, p. vi 
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Sociologists have defined a ‗tribe‘ as a group of indigenous people with 

shallow history, having a common name, language and territory, tied by strong 

kinship bonds, practicing endogamy, having distinct customs, rituals and beliefs. The 

relationship with the human and natural environment is the defining feature of tribes. 

 

 

Tribes are aboriginal native people, uncivilized and uncultured, people from 

the modern point of view who inhabitant the hills and jungals, and depend on the 

forest for their livelihood and survival. They live in isolation from the outer world and 

are self-reliant and independent communities.  Tribes are not part of the four Varnas 

of Hindu society. Unlike castes, tribes tend to farm self-sufficient economic units. The 

tribal society tends to be egalitarian, with its leadership based on ties of kinship and 

personality rather than on heredity status. Tribes significantly consist of segmentary  

lineages whose extended families provide the basis for social organization and 

control. They don‘t recognizes the hegemony of any religious authority outside their 

clan. Burman views tribes ―peoples whose political and social organization is based 

primarily on moral binding among kins, real and putative, who have a custodial 

attitude towards nature and are outside the jati(caste) Varna  system.‖ 
9
 

 

 

 Human Rights of Tribes and Indigenous People: International Perspective 

 

 Tribes or Indigenous People are internationally defined and their human 

rights are enumerated for ensuring their protection and promotion. According to ILO 

Convention no. 169 Indigenous and Tribal people are those, ―whose social, cultural 

and economic conditions distinguished them from other sections of the national 

community, and whose status is regulated wholly or partially by their own customs or 

traditions  or by special laws or regulations.‖ 

 

International Commission on Environment and Development took the 

significant cognizance of rights of tribal and indigenous people. It emphasized that 

                                                
9 Roy, Burman , (2000), The Indigenous Peoples  and  Problems of Human Rights . Paper presented in 

a Seminar held on February 28, 2000 in the Lal Bahadur Shastri National Academy of Administration, 

Mussorie. 
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these people need special attention as the forces of economic development disrupt 

their traditional life-style. It advocated that life style of indigenous people can offer 

modern societies many lesions in the management of resources in complex forest, 

mountain and dry land ecosystem. The Commission also recommended for (a) 

recognition of their traditional rights (b) to give them right to have a decisive voice in 

formulating policies about resource development in their area, and (c) the protection 

of traditional rights should be accompanied by positive measures to enhance the well 

being of the community in ways appropriate to the life style of these groups.
10

  

Later in 1992, the Earth Summit under its principle 22 also recognized that 

‗indigenous people and their community and local communities, have a vital role in 

environmental management and development because of their knowledge and 

traditional practice. It appealed the state to recognize and duly support their identity, 

culture and interest and enable their effective participation in the achievement of 

sustainable development.  

 

General Assembly of UN declared the year 1993 as ‗the International year for 

the World‘s Indigenous People‖. The International labour Organisation Resolution, 

1989, resolution 107 advocated for the integration and assimilation of its multicultural 

population (indigenous and tribal people) into the mainstream of the national life. 

Resolution no 169 has declared that the distinct cultural traditions of indigenous and 

tribal people must be protected by the national laws and place them on an equal 

footing in terms of their contribution to the making of the world‘s culture. It further 

declared various rights of indigenous people, such as—(a) right of ownership and 

possession over the lands which they have traditionally occupied(Article 14); (b) 

recognition and protection of their cultural , social religious and  spiritual values and 

practice (Article 5); (c) obligation of the Government to consult with tribal people on 

all legislative or administrative measures affecting them and established ways for 

tribal people to participate in decision making by the Government( Article 6); (d) 

right of tribal people to decide the priorities for any development affecting them or 

their land (Article 7); (e) right of tribal people  to  their land‘s natural resources , 

                                                
10 The Report of the International Commission on Environment and Development, Our Common 

Future, 1987, p 12 
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minerals, benefit of their exploitation and right to be compensated for damage( Article 

15); (f) guarantee to respect tribal people‘s customs and laws (Article 8).  

 

The United Nation Development Progamme (UNDP)  has also in 2001, 

adopted a policies of Engagement relating to indigenous people. The UNDP has 

adopted a Policy to seek participation of indigenous people in decision making 

process particularly those that may effect their human development and environment. 

It has also recognized their right to self-determination. It also advocates for the proper 

rehabilitation and reintegration of displaced indigenous people because of 

developmental activity, and their ownership rights pertaining to forest produces, forest 

land and intellectual rights including indigenous knowledge. 

 

The UN Declaration on the Rights of indigenous People, 2007 set up an 

important standards for treatment of indigenous people and restoration of their human 

rights. It declares that indigenous people have suffered from ‗historic injustice‘ and 

they have been prevented from exercising their right to development in accordance 

with their own needs and interest. They should not be discriminated of any kind. The 

Declaration comprehensively elaborate on the basic inherent rights of the indigenous 

people and mandates the World-states adopt them and evolve legislative and 

administrative measures to implement them. The declaration has enumerated several 

rights of indigenous people. 

 

Tribes in India: Demographic Scenario 

 

The tribal population of India is 8.43 million is larger than that of any other 

country in the world. In fact, it is almost equal to the tribal population of nineteen 

countries with substantial tribal population. The tribal population of our country 

(8,43,26,240) is more than the total population of France and Britain and about four 

times that of Australia. If the entire tribes had lived in one state, it would have been 

the fifth most populous state after U.P, Bihar, West Bengal and Maharastra. 

 

 

There are 630 identified tribes resides in the country. One concentration of 

tribes live in a belt along the Himalayas stretching through Jammu and  Kashmir, 
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Himachal Pradesh, and Uttaranchal in the west, to Assam, Meghalaya, Tripura, 

Arunachal Pradesh, Mizoram, Manipur, and Nagaland in the northeast. In the 

northeastern states ninety per cent of population is tribes. 

Another concentration lives in the hilly regions of central India like Madhya 

Pradesh, Chhattisgarh, Orissa and to  a lesser extent to Andhra Pradesh. Which is 

mainly forest and platue regions. Other tribes, including the Santhals, live in 

Jharkhand and West Bengal. Central Indian states have the country‘s largest tribes, 

and taken as a whole, roughly 75 per cent of the total tribal population live there, 

although the tribal population thee accounts for only around 10 per cent of the 

region‘s total population. 

  

There are smaller numbers of tribal people in Karnataka, Tamil Nadu, and 

Kerala in south India in western India particularly in Gujrat and Rajasthan, and in the 

union territories of Lakshadweep and the Andaman Islands and Nicobar Islands. 

About one percent of the populations of Kerala and Tamil Nadu are tribal, wheras 

about six percent in Andhra Pradesh and Karnataka  belongs to tribal population. 

 

It is very difficult to define a tribe in the Indian context given the high degree 

of social and ethnic diversity that exists in the country. For centuries Indian society 

has been erected on the interaction between the caste based peasant society and the 

tribes. The two distingues groups of the Indian society have managed to retain some 

of their intrinsic characteristics, especially in the aspect of ethnic consciousness, 

social organization and modes of production. It is on the basis of these characteristics 

that a particular group is identified as a tribe. However, there is much scope for 

ambiguity, as the word tribe, in the Indian context, conveys two meanings- the 

ethnic(ethnically defined) and the political(Scheduled  Tribes) in the Constituion. 

 

Human Rights of Indian Tribes: Constitutional and legal Safeguards   

 

The founding father of the Indian Constitution were aware of the  problems 

tribal and indigenous people residing in different parts of our country. Therefore, they 

made special provisions for their protection and development. The main safeguard 

measures are for promotion of educational and economic interest of tribal people and 

the protection against  social injustice and all forms of exploitation. There are certain 
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relevant constitutional provisions given in the Constitution of India that provide 

administrative nomenclature to tribes  as Scheduled Tribes for purpose of making  

policies of their development and protection.  According to the definition given by 

Art. 342 of the Constitution of India, the Scheduled  Tribes are the tribes or tribal 

communities or part of or groups within tribes and tribal communities which have 

been declared by the President by the public notification. 

 

Under the Constitution of India and law of the land, the Schedule Tribes have 

some special privileges and rights which are meant for protection and preservation of 

their rights, identities and development.  

 

Under  the Constitution the Preamble, Part-III( Fundamental Rights) Part- IV 

(Directive Principles of the State Policy), V and IV Schedules( Autonomous 

Administration of Tribal Districts) are having  main safeguard provisions for tribes . 

Under the  Article 46 ‗the state shall promote, with special care, the educational and 

economic interests of the weaker sections of the people, and in particular , of the 

Scheduled Caste and the Scheduled Tribes, and shall protect them from social 

injustice and all forms of exploitation.‘ 

 

 

 The Constitution has also provided reservation for special representation for 

STs in the Lok Sabha and State legislative assemblies( Arts. 330, 332 and 334). 

Though the  Constitution  protects the general rights of all Indian citizens to move 

freely, settle anywhere and acquire property but it has made special provisions to 

protect the tribal interest through creating ‗scheduled Areas . It also permits the States 

to make reservation in public services in case of inadequate representation and 

requiring them to consider their claims in appointments to public services. Special 

provision for administration and control of schedule areas and Tribal Areas (Art. 224, 

V and VI schedules) and grant –in –aid to the states to meet the cost of such schemes 

of development as may be undertaken by them for promoting the welfare of the ST or 

raising the level of Schedule  Areas (art. 275), are also guaranteed. Indian state  has 

also set up statuary body in States and Centre like  National Commission for Schedule 

Tribe in order to promote their welfare and safeguard their interest.( Art. 164 and 

338). Later on with a view to effectively deal with crime against the ST two special 
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laws, viz ., Protection of Civil Rights Act, 1955 and Scheduled Caste and Schedule 

Tribes (prevention of Atrocities) Act 1989 were enacted.  

 

Certain areas are declared as ‗Scheduled‘ under the Vth and VIth Schedules of 

the Constitution and subjected to special administrative arrangements for the 

protection of tribal communities.  

 

In the VIth schedule, in tribal areas in the states of Assam, Meghalaya and the 

Mizoram, Autonomous District Councils and Reginal Councils were constituted. 

These councils could make laws for management of land, forest, shifting cultivation, 

appointment or succession of chiefs or headpersons, inheritance of property, marriage 

and divorce, social customs and any matter relating to village or town administration. 

The Vth schedule was initially made applicable only to the states of Madras, Bombay 

West Bengal, Bihar, Central Provinces and Bihar, United Provinces and Orissa.  

 

 

Despite the protection given by the Indian State under the Constitution of 

India, they remain the most backward ethnic population of the country. Significantly 

tribes are more backward not only in comparison to general population but with the 

other social the categories also like Schedule Caste, Backward Social groups etc. 

 

 

Tribal Development and Indian State 

 

As early as  in 1952,former prime minister Pt. Jawaharlal Nehru visualized a 

development guidelines for State in order to developed the tribal in a special manner. 

These guidelines were based  on the pattern of Nehruvian Panchsheel five principles 

were formed to guide the administration of Tribal of India. These were 

i) Tribal should be allowed to development according to their own people 

genius. 

ii) Tribal right in land and forest land should be respected ; 

iii) Tribal Teams should be trained to undertake administration and 

development without outsides being inducted; 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES          ISSN 

 

VOL. I | ISSUE JAN-FEB 2011 

 

Page | 76 

iv) Tribal development should be undertaken without disturbing Tribal Social 

and Cultural Institutional; 

v) The index of tribal development should be the quality of their life and not 

the money spent. 

Later on several other development projects were initiated by the Indian state 

through government policies from time to time. These are such as:  

- The Tribal Punchsheel Philosophy led to formation of Special Multi-Purpose 

Tribal Block for community development in tribal areas.  

- The systematic development plan for tribal by the government began with the 

Vth Five Year Plan when the concept of Tribal Sub-Plan was introduced by 

the Planning Commission under the scheme of Special Component Plan for 

development of SCs and STs. The emphasis was on area development and 

focused only on tribal development.  

 

  The National Forest Policy declared in 1988 provided for the protection of the 

rights of tribal people in India. The Policy Statement declared that, ‗Having regarded 

to the symbiotic relationship between tribal forest and forest, a primary task of all the 

agencies responsible for forest management including the development, should be to 

associate the tribal people closely inn the protection, regeneration and development of 

forests as well as to provide gainful employment to people living in and around the 

forest. It has suggested to replace the contractors to cut the trees by Tribal 

Cooperative; develop forest village at par with revenue village; undertake integrated 

area development programmes to meet the needs of the tribal economy; introduce 

family welfare schemes to improve the status of people.  

 

The Panchayats ( Extension to the Scheduled Areas ) Act, 1996 (PESA) which 

was extension of 73 rd Amendement of the Constitution, considered to be remarkable 

initiative by the Govt. to safeguard the interest of tribal people. It provides the Gram 

Sabha a legal sanctity and recognizes it as the basic unit of administration. It 

empowers the tribal community with granting them entitlement of controlling natural 

resources and taking care of all their activities at the levels of planning, execution and 

evaluation. The consent and approval of Gram Sabha was mandatory before initiating 

any development projects that affect the tribal community such as matters related to 

land acquisition, compensation and rehabilitation. The Gram Sabha were empowered 
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to settle  land dispute, regulate money lending, restore illegally transferred tribal lands 

and issue of utilization certificates for projects undertaken within its jurisdiction. 

 

Recently in order to ensure the protection of rights of tribal and other forest-

dwelling communities, Scheduled Tribes and Other Traditional Forest Dwellers 

(Recognition of Forest Rights) Act, 2006 has been enacted. The significant aspect of  

this Act is that it provided several kinds of rights to tribal that hitherto restricted by 

earlier legislation enacted in relation to forest and environment protection.  The act 

2006 endowed the tribal with the right to live in the forest, the right to cultivate for 

their livelihood, the right to collect minor forest produce, the right to graze cattle, the 

right to convert lease or grants (pattas) to titles, the right to convert forest village into 

revenue village, the right to settlement in the old habitations and un-surveyed villages, 

the right to access and community right over intellectual property and traditional 

knowledge related to forest biodiversity and cultural diversity, the  right to manage 

the community forest resources and right to enjoy any customary traditional except 

hunting. 
11

  

Ironically, despite having these legislations the tribals have been suffered the 

exploitation of state particularly the Forest management. Large numbers of tribals 

have been imprisoned by Forest Management officials calling them ―encroachers‖ of 

forest land, though these poor tribals were making huts and farming for their survival 

and livelihood. A majority cases have been lodged against tribes under various 

sections of the colonial Indian Forest Act,1927, the Indian Protection of Wildlife Act, 

1972, and Indian Penal Code. 
12

  

 

 

 

 

                                                
11 Saravanan, V(2009) , ‗political Economy of the Recognition of Forest Rights Act, 2006: Conflict 

between environment and Tribal Development, ‗ South Asia research, Vol. 29(3), 199-221 

 
12  In  Tribal dominated region of Uttar Pradesh , which is also Naxalite affected, around 7000 people 

living below poverty line were booked for encroaching the forest land to built huts, for picking forest 

produce for livelihood and for agitations to protest against exploitation of Forest Officials. A Tribal 
Leader of National Forum of Forest People and Forest Workers (NFFPFW), Ashok Chandra, said that 

―Tribals are falsely implicated by the forest personnel l to extort money, exploit our women and to 

deter us from filing claim under the Forest Rights Act(FRA), 2006 which provides us right on forest 

land.‖ See Times of India dt.29 Oct.2010 
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Development Indictors  and Social Exclusion of the Indian Tribes 

 

  There has been several enlightened  policies for tribal development that have 

been introduced by the Indian State, however,  they were never been effectively 

implemented and operationalised, leading into unsatisfactory consequences. The 

pathetic condition of tribals could be visualized through the developmental indicators.  

The literacy rate in tribes is much low in comparison to other social groups. 

Though there was some progress in the literacy rate of tribes after independence of the 

country due to governmental and some social factor, but condition is not much batter. 

The literacy rate among the tribes has increased three times from 1961(7.99) to 

1991(23.63). The literacy rate of tribes according to Census 2001 is 29.41 per cent. 

Despite the increase in literacy rates, the tribes have a lower literacy rate than that of 

other social groups. 

The literacy levels of the tribal groups in India differ widely. There are tribal 

groups with zero rates. The urban Nagas lives in North Eastern states have literacy 

rates of 66%. On the other hand, in several tribal groups the rural female literacy is 

below as one per cent. In Bill tribal community of Rajasthan it was even less than one 

per cent. In Santhal , one of the numerically large tribal groups  in north India, the 

rural female literacy rate was 4to 5 per cent in Bihar, Orissa and West Bengal  

 

The work participation rate among the ST in India was as low as 49.1 per cent 

as per 2001 census. About 69 per cent of these were classified as main workers, while 

the remaining 31 per cent were treated as marginal workers. About 82 per cent tribes 

engaged in primary sector activities like cultivation and agricultural labour. There has 

been downfall in the tribes as no significant social transformation among tribes in 

India. There has been alarming increase in the number of agricultural labour and 

migrant worker in India which provided clear indication of decline in tribal economy 

due to large scale encroachment by the Forest Department and alienation of land by 

non-tribal.  

 

 

Tribes also suffered the marginalization and exclusion  from their livelihood  

resources. During the past three decades there has been steady decrease in the 
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percentage of tribal cultivators from 68.15 in 1961 to 54.5 in 1991. Conversely, 

percentage of agricultural labors has increased from 19.71 in 1961 to 32.69 in 1991. 
13

   

 

There has been perennial  conflict between tribes and the dominant regional 

non-tribes community at the tribal regions.  It is seen that the  interest of tribes are 

sacrificed to protect the interest of non-tribes for fulfilling their economic interest. 

Even the state governments have enacted several acts to protect the interest of the 

non-tribes. For instance,  the Andhra Pradesh (Selected Areas) Land transfer 

Regulation, 1959 was amended in 1970. The Kerala Scheduled Tribes (Regulation of 

Transfer of Land and Restoration of Alienated land) Act 1975 has been repealed to 

provide concession in the possession of land to the non-tribe persons.  

Displacement among tribes is caused due to development projects based on 

industries, irrigation and hydraulic projects introduced by the state. It was noted that 

around 21.3 million population has been displaced during 1951-90 in the states of 

Andhra Pradesh, Bihar, Gujrat, Maharashtra, Madhya  Pradesh, Rajasthan and Orissa. 

And out of this 8.54 million (40 per cent) have been tribes. As far the rehabilitation of 

tribal are concerned only 2.12 million ( 24.8 p.c) have been resettled so far. 
14

   

 

The issue of tribal land alienation laws has been matter of great concern for 

protecting rights of tribals. The process of dispossession or Alienation of tribal Land 

is multi-dimensional in nature that involves interplay of social, cultural, economic and 

political forces. 
15

 Jaganath also  elaborates that,‖ the fundamental reason for tribal 

land alienation is fragile, constantly shrinking economic base of the tribals. Their non-

monetized self-sufficient economy crumbled and the tribals become exposed to batter 

or cash transactions for the fulfillment of their basic needs‖ 
16

 

 Despite of progressive and protective legislation, tribal people all over the 

country are perpetually threatened over their land rights. Laws and policies governing 

                                                
13 Singh, K S 1993, Marginalised Tribes‘ , Seminar, 9412) 1-7 

 
14 Government of India,  2001 Report of the Steering Committee on Empowering the Scheduled Tribes( 

For Tenth Five Year 2002-2007) New Delhi: Planning Commission, GOI 
15 Virginias Xaxa,(1991) ―Tribe and Justice‖, in Rajeev Bhargava( et.al) Justice: Political, social, 

Juridical, New Delhi: Sage Pub. P-77 
 
16

 Jagannath A, 2010, Tribal Rights, Dispossession and the state in Orissa‘, in EPW, vol XLV no33, 

p.61  
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forest have also contributed towards the dispossession of tribals. The parts of forest 

lands are categorized as reserved forest through government legislations, 

consequently the tribal lands are appropriated by government or non-tribal people 

whereby the tribals are alienated from land. Prasad argues that non-implementation of 

development programmes and  lack of rights on the forest and non-agricultural land 

has led to the crisis of livelihood faced since colonial times and it has been further 

accentuated in post independence period. 
17

 

Guha also pointed out that first the colonial British state(Forest policy 18940 

and then independence India(forest policy 1952) have laid bare vast tracts of forest 

and turned them into agricultural land, leading to dispassion of the tribals. 
18

 

 

Sum Up 

 

Although the notion of Social Exclusion is Euro-centric in nature, but its applicability 

in context of developing countries seems to be more relevant. While making analysis 

of Indian Tribes in the framework of Social Exclusion it is inferred  that Indian Tribes 

have been systematically excluded and marginalized  since colonial period causing 

sever  vulnerability towards violation of their basic human rights. Tribals are 

‗disadvantage‘ groups suffering gross  discrimination and exploitation not only by the 

state actors, even the great Hindu religious institutions or other alien religious 

institutions have caused great harm to their existence. Being excluded or isolated 

entity, the tribal societies  have never been  willing to adopt  in the process of 

assimilation itself. It is due to cultural intrusion in wake of modernization that they 

suffer ‗detribalisation‘ and crisis of their cultural identity. 

 Tribal people  have also faced  an  apathetic attitude of Indian state which is 

revealed through their pathetic condition at development sector. The ‗inclusive 

policy‘ for bringing tribal into national  mainstream through various development 

policies has lead them to ‗exclusion‘ from their own cultural traditional identity.  

Moreover, tribals are worst victim of process of rapid globalization and liberalization, 

where the state is disposing its obligation and receding from welfare measures.   

                                                
17 Prasad, Archana 2005, ‗Tribal Livelihood and Globalisation: The potential of Non-Timber forest 

produce Development in Central India‘ NMML, New Delhi, p.1 
 
18

 Guha, Ramachandra(1989) ‗Forestry in British and Post-Britishh India: A Historical Analysis, 

Economic and political Weekly, 18(45-46), 1886-92 
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It is true that Indian Government has adopted strategies to integrate the tribals 

within the mainstream society by providing them necessary infrastructure facilities 

since 1990s. Unfortunately, nether have the tribals been integrated within the national 

mainstream, nor has any tangible progress noticed  for tribals.   

The sense of exclusion, crisis of identity and dispossession of lands and threat 

to livilhood have compounded the problem of discontent and dissatisfaction among 

the tribals resulting into emergence of various movement for tribal rights in different 

parts of the country. The process of democratication  and political moblisation of 

tribal people has been visualized in their radical struggle which also known as 

Naxalite movement that has  questioned  the legitimacy of the Indian state.  

 

Therefore, there is need to formulate such forest policies or land legislation must be 

updated in consistent with new situation or challenges being faced by tribals in wake 

of fast globalization and modernization process. The state should promote and 

preserve the maintenance of traditional knowledge being possessed by tribals and 

make every effort to protect their customary rights, and respect their land and cultural 

rights. Restoring alienated land to tribal people is more viable and sustainable option 

for retaining  ownership rights of forest land to the tribals.  

 

============================================================= 
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Abstract 

Criminal law, law enforcement agencies, court procedures and the administration of 

criminal justice almost exclusively focus upon the offender The law enforcing authorities 

investigate victim only as a means of finding the offender and securing criminal 

prosecution against him. The victim is kept aside and left at his own fortune without 

proper remedies. In criminal law, the phrase "a criminal must pay his debt to society" is 

often used, and consequently compensation to the victim is not awarded. Currently, there 

is a movement afoot in several countries (including our own) to reexamine the problem of 

compensation or restitution to the victim.  Rape is the only crime where instead of getting 

sympathies a victim is socially ostracized and morally degraded with a lifelong stigma on 

her dignity and character. The mental torture is deep and agony is unbearable. The 

injury is physical as well as psychological to the victim. Rape involves defilement and 

dishonour not only of victim but to the whole family. In consonance of our 

constitutional philosophy of social justice, equitable and effective reparation of 

victim through compensation becomes imperative. It is true that money cannot 

repair the chastity and purity which is precious asset of the Indian women, 

nevertheless if sufficient compensation, assistance and rehabilitation is granted to 

her, she could not have to depend on the mercy of anybody. Present paper 

discusses compensatory jurisprudence in India and examines whether 

mailto:misra9us@gmail.com
mailto:alokchantia@rediffmail.com
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compensation can be a means of dispensation of justice to the rape victims? What 

is the judicial approach in this regard and whether an extensive compensation 

programme can be developed to ameliorate the condition of rape victims? 

 

Keywords: Violence, Right-Compensation-Justice-Policies 

========================================================== 

 

Introduction 

Crime is steadily increasing in modern times, but administration of criminal justice remains 

generally unsatisfactory from the point of view of the victims of crime. The basic object of 

the Criminal Justice is to protect the society against crime and to punish the offender. 

However, Criminal Justice System does not show equal concern to the victims of crime, 

who suffers loss or injury.  The satisfaction the victims get from justice is the punishment 

inflicted upon the criminal. The object of the punishment is not merely to shelter and 

reform the criminals but to safeguard the interests of the victims also. To maintain the law 

and order in the society, the civilized state does not allow a victim to take the law in his 

hands either to punish the wrongdoer or re-compensate the loss suffered or injury sus-

tained. Traditionally, Criminal Administration of Justice assumed that the claim of the 

victim is sufficiently satisfied by the conviction and the sentence of the offenders. 

However, in the present scenario compensatory jurisprudence as new part of criminal law 

is fast developing as it serves two purposes, firstly, a victim is not lost sight of in the 

criminal justice system and secondly, an accused convicted is made to realize that he has a 

duty towards those injured by his actions. Currently, movement is growing in several 

countries, including our own, to reexamine the problem of compensation or restitution to 

the victim. 

 

Historical Background of Compensatory Jurisprudence 

In the evolution of criminal jurisprudence, the concept of compensation of the victim of 

the wrong occupied a major place in most legal systems. In early law, an injured person 

or the relatives of one killed could exact similar vengeance from the wrong doer. Later it 
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was accepted that blood money
1
 could be paid in lieu of pursuing the blood-feud, though 

the injured person or the relative was allowed by law the option of taking money or 

taking blood for certain offences.  

 

The principle of compensation for victims of crime occupied a prominent place in the 

Penal Codes of ancient Greece and Rome. The Roman Law specified progressive rise in 

compensation payable depending upon the stage of nature of the crime. Apart from theft, 

assault, libel and trespass were other offences in which compensation was payable.  

 

The principle of compensation assumed importance in the Anglo Saxon period. The 

'Anglor-Saxons‟
2
 are at the first time systematically used the monetary payments in the 

form of damages or compensation to the victim of wrongs.  In Anglo Saxon England the 

criminal had to make compensatory payments, the Wer or Bot to the victim or his relative 

and the writ to the King or the Feudal Lord. The money value set on a man according to 

his rank was 'wer' and the compensation 'wergild' or 'bot'. In addition there was wite, a 

penal fine payable to the King or other public authority as a penalty for having broken the 

King's peace. 

 

Towards the end of the middle ages, however the institution of compensation began to 

lose its force, due to the simultaneous growth of Royal and Ecclesiastical power which 

had a sharp distinction between torts and crimes. The demand for compensation for the 

victims of crimes was revived during the Penal reforms movement of the 19
th
 Century. 

Some penal philosophers strongly advocated for compensation and restitution to the 

victim. Bonneville stressed on "public responsibility" to the victim. Lombroso
3
 supported 

the idea of victim compensation and recommended that the victim of a crime should be 

properly compensated for injury. He recognised the difficulties in administering such a 

proposal, but his idea was that "the victim should be legally entitled to receive a part of 

the proceeds from work done by culprit during detention". Garofalo
4
 supported the idea 

                                                
1 David M. Walker, The Companion to Law (1980), p. 138 
2 Hugh D: Barlow, Introduction to Criminology (1970), p. 453 
3 "Cesare Lombroso" in Mannheim, Pioneers, p.279 
4 "Raffaele Garoofalo" in Manneheim, Pioneers, p.331 
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of "enforced reparation". He thought, the damages are to be assessed in sufficient amount 

not only adequate for complete indemnification of the injured party but to cover the 

expenses incurred by the state as a result of the offender‟s dereliction. If the offender‟s 

means are inadequate his labour must be devoted to the required reparation. At the First 

Congress of Criminal Anthropology in Rome (1885), a resolution was passed which 

essentially followed the suggestion of Garofalo. The Third International Juridical 

Congress at Florence (1891) also recommended the institution of a "Compensation 

Fund". Some western countries such as New Zealand (1963), Great Britain (1964), and 

U.S.A. (California, 1965)  introduced a type of state sponsored compensation programme 

in their criminal justice system at least for crimes of personal violence.
5
  

 

Compensatory Jurisprudence in India 

Various Reports of Law Commission of India as well of Committees on Reforms of 

Criminal Justice administration have played a pivotal role in developing compensatory 

jurisprudence in India. The Law commission of India in its hitherto submitted Reports on 

the Indian Penal Code,1860 (IPC)and the Code of Criminal Procedure,1898 and of 1973 

has deliberated upon the issue of justice to victims of crime and has also suggested some 

proposals for reform. The  Malimath Committee (2003) on Reforms of Criminal Justice 

System in India has also laid emphasis on the participation of victims in the criminal 

justice processes and has advocated for compensation and restitution of the victims.  

 

In July 2009 the law commission
6
 submitted its report to the Hon‟ble  Supreme Court 

of India  for  its  consideration  in  the  pending  proceedings  filed by one Laxmi in W.P. 

(Crl.) No. 129 of 2006 on “the  Inclusion  of  Acid Attacks as  Specific Offences in the 

Indian Penal Code and a law  for Compensation for Victims of Crime.” Law commission 

recommended that a separate Act should be proposed for dealing with compensation to 

victims of acid attacks, rape, sexual assault, kidnapping etc. It suggested a broader 

legislation so that it can deal with the problems of victims of different crimes who 

                                                
5 Singh, S.C. “Compensation and Restitution to the Victims of Crime” 1992 Cri.L.J. 100 (Jr)  
6 226th Report of Law Commission, July 2009, Recommendation Regarding Compensation under Indian 

Penal Code, 1860 
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need rehabilitation and compensation for survival. 

 

Legislative Enactments Regarding Compensation in India 

 

There is no comprehensive legislation providing for compensation by the State or by the 

offender to the victims of crime. The Criminal Procedure Code is the first and may be 

the oldest legislation in India to deal with the subject of compensation to the victims of 

crime. The provisions of Criminal Procedure Code concerning victim compensation 

occupy a prominent place in the progressive development of the law relating to victim 

compensation through judicial approach.      

 

The provisions for compensation envisaged in the Code of Criminal Procedure, 1973 are 

contained in Sections 357, 358, 359 and 357-A of the Code. Some other provisions on the 

subject matter are under Sections 237 and 250 of the Criminal Procedure Code, 1973. 

Section 357 of the Criminal Procedure Code, 1973 enables the passing of an order of 

compensation by the trial Court, the Appellate Court and the High Court or Court of 

Session in revision at the time of passing of judgment, out of fine imposed by the Court 

under the following circumstances: 

 

Firstly, (a) to the complainant, for meeting expenses properly incurred in the prosecution; 

(b) to a person, who has suffered loss or injury by the offender, when he can recover 

compensation in Civil Court; (c) to a person entitled to recover damages under the Fatal 

Accidents Act, when there is a conviction for causing death or abetment thereof; (d) to a 

bona fide purchaser of property, which has become the subject of theft, criminal 

misappropriation, criminal breach of trust, cheating, or receiving or disposing of stolen 

property and which is ordered to be restored to its rightful owner. 

Secondly, where there is an appeal against any sentence or fine, no compensation shall be 

paid till the appeal period lapses. 

Thirdly, in all cases where no fine is imposed, the Court may order the payment of 

compensation to the victims of crime who have suffered any loss or injury. 
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Whenever compensation is paid under Section 357 it shall be taken into account by any 

Civil Court which subsequently takes up the civil suit claiming compensation. Section 

357 visualizes a wide range of situations under which compensation may be ordered to be 

paid to the victims of crime. Under the section, the categories of victims which become 

entitled to claim compensation are the complainant victim or any person who has 

suffered loss or injury because of the offence. He can recover compensation in Civil 

Courts under the Fatal Accidents Act, 1855 and when there is a conviction causing death 

or abetment thereof or a bona fide purchaser of property, etc. can claim compensation. 

But this Section 357 of Code of Criminal Procedure does not provide interim or 

immediate compensation to the victim on motor accidents claim cases. 

Considering Section 357, sub-section (1) of the Code empowers a Criminal Court to 

award the whole or any portion of the fine recovered for the purposes mentioned in 

clauses (a) to (d). Further clauses (a) and (d) in essence, deal with defraying pecuniary 

losses incurred by a person in prosecution 
7
 and by a bona fide purchaser of stolen goods, 

respectively. Clause (b) and clause (c), on the other hand, respectively deals with re-

compensating 'any loss' (pecuniary or otherwise) or injury caused by any offence
8 

and by 

death.__ 

In order to claim compensation under clause (b) it is necessary to show that person 

suffered a loss. 'Loss' means that can be compensated in money including some 

substantial detriment from a worldly point of view and loss of support and even loss of 

mere gratuitous liberty while the word 'injury' has been given a very wide meaning and 

connection in Indian Penal Code, 1860. 

The compensation under this section not only corresponds to damages awarded in civil 

proceedings but is also to be taken into consideration by a Civil Court in determining the 

quantum of damages in a subsequent civil suit relating to the same matter. 

Further, sub-section (3) was inserted in Section 357 of the Code of Criminal Procedure, 

in 1973, unlike sub-section (1), empowers a Criminal Court, in its discretion, to order the 

                                                
7 See, Code of Criminal Procedure, 1973, Section 359 also empowers a Court, in its discretion to order a 

convict in addition the penalty imposed upon him, to pay reasonable costs, in whole or in part, incurred by 

the complainant in prosecution of a non-cognizable offence. 
8 Ibid; Sec. 358 also empowers a Magistrate; in his discretion to award a compensation, not exceeding Rs. 

1000 (subs. by Act 25 of 2005, w.e.f. 23-6-2006) to an accused from a complainant for loss of time and 

expenses incurred on account of being groundlessly arrested at the instance of the complainant. 
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accused to pay by way of compensation a specified amount to victims of the offence even 

if fine does not form part of the sentence imposed on him. 

Keeping this in view, Section 357(3) of Criminal Procedure Code has not only rec-

ognized the philosophy of the compensation simplicitor to the victims of crime even in 

the situation where no sentence of fine has been imposed but it also added a new di-

mension to the idea of re-compensating them. Prior to inclusion of this clause no 

compensation could be awarded unless a substantive sentence of fine was passed and 

then too this was limited only to the extent of the fine actually realized. So it can be for 

any amount and not limited to the amount of fine imposed or recovered. 

Section 358 visualizes when any person has been caused to be arrested by the police, at 

the instigation of a person and the Magistrate finds that such arrest was caused on 

insufficient grounds, than he may order a sum of rupees not exceeding one thousand
9
 to 

be paid to the victim of such arrest. In these instances the State is to proceed against the 

erring officials and release the amount awarded as compensation.  

Further, it is pertinent to note that Section 358 obviously aims at protecting the 

constitutionally guaranteed personal liberty of the person under Article 21 of the Con-

stitution of India and also save them from illegal and arbitrary arrest, even without 

reference to any accusations or charge leveled against such person. Thus, this is defi-

nitely, important piece of legislation against groundless arrest by the police which 

upholds the rule of law by having democratic values.
10

 

Under Section 359 of the Code when any person has been convicted in non-cognizable 

case the Court may order for the refund of expenses incurred by the complaint in 

launching the prosecution. So under Section 359, the complaint victim is entitled to claim 

only the expenses incurred in the launching of the prosecution for loss or injury suffered 

by him. 

Section 250 of the Code lays down special provision for the payment of compensation to 

the accused person in cases where he is discharged or acquitted as a result of finding no 

reasonable ground existing for launching such prosecution. Section 250 of the Code of 

                                                
9 Subs. By act 25 of 2005, w.e.f. 23.6.2006, earlier it was 100 Rs. only 
10 See Mundrathi, Sammaiah, Law on Compensation to Victims of Crime and Abuse of Power, (2002), p. 

75. 
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Criminal Procedure, thus, covers only those specific cases where case has been instituted 

upon a complainant or upon the information given to police or to the Magistrate accusing 

some person of having committed certain act or offence triable by a Magistrate and the 

case should have been ended in an acquittal when the Magistrate trying the case should 

have found that complaint or the information given was false and either frivolous then the 

Magistrate may order the informant to pay compensation. 

Further, Section 237 of the Code lays down that the Court of Session taking cognizance 

of an offence under sub-section (2) of Section 199 shall try the case in accordance with 

the procedure for the trial of warrant cases instituted otherwise than on a police report 

before a Court of Magistrate. 

This Section lays down the provision of the payment of compensation to victims of crime 

by the Sessions Court in the cases involving the defamation of a person. The maximum 

amount of compensation that the Court may award under this Section is Rs. 1000/-. 

Under Section 237 to award the compensation the accused must have been discharged or 

acquitted on the ground that no reasonable cause for making the acquisition against the 

accused exists. 

It is clear from the observations that the
 
Court is empowered to award compensation to 

the victim or his dependents out of the
 
fine imposed upon the offender. After considering 

all the provisions of the Code it is
; 
clear that Section 357(3) confer wider powers on the 

Court to award compensation irrespective of the fine amount imposed. Further, it is clear 

from the above provision which at least visualize a minimum scheme of compensation, 

for the victims. If the provision of Section 357(3) is excluded then the  purpose of the 

provision, become futile in case the offender is unable to pay the fine imposed. 

Therefore, in most of the cases, where compensation is awarded, it remains unreal.  

In 2009 after section 357 of the principal Act, Sect ion 357A has been inserted in 

Cr.P.C. providing for Victim Compensation Scheme.
11

  

                                                
11

 Inserted by act 5 of 2009, w.e.f. 31/12/2009 (incorporates  recommendations of Law commission,152nd  

Report,1994) S.357A (1) Every State Government in co-ordination with the Central Government shall 

prepare a scheme for providing funds for the purpose of compensation to the victim or his dependents who 
have suffered loss or injury as a result of the crime and who require rehabilitation. 

(2) Whenever a recommendation is made by the Court for compensation, the District Legal Service 

Authority or the State Legal Service Authority, as the case may be, shall decide the quantum of 

compensation   to be awarded under the scheme referred to in sub-section (1). 

(3) If the trial Court, at the conclusion of the trial, is satisfied, that the compensation   awarded   under   
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Compensatory Jurisprudence and Violence Against Women    

 

With offences like foeticide, infanticide, sexual harassment, cruelty, eve teasing, 

trafficking, molestation, dowry death and sexual assault, rape is also increasing 

everywhere including in traditional society like India. In the penal laws of all 

country, sexual offences against a women occupy a significant place and out of all 

the crimes, the one which shocks the conscience, and shakes its roots, and is the 

most heinous, is rape. Rape is the only crime, perhaps, where instead of getting 

sympathies, a victim is socially ostracized and morally degraded with a lifelong 

stigma on her dignity and character, the mental torture is deep and agony 

unbearable. The injury is physical as well as psychological to the victim. Rape 

involves defilement and dishonour not only of the victim but to the whole family. 

In such a state, the victim tries to get justice by appealing to the courts, holding 

the provisions of the penal laws close to her heart and hoping against hope that 

justice will be rendered to her.
12

 

 

Judicial Attitude Towards Rape Victims  

 

In our country, so far, courts too, have not been able to understand clearly the new 

trend emerging in the field of Victimology relating to the rights of victims of 

crime in general and in rape victims in particular. In Prem Chandra v State of 

                                                                                                                                            
section   357   is   not   adequate   for   such rehabilitation, or where the cases end in acquittal or discharge and 

the victim has to be rehabilitated, it may make recommendation for compensation. 

(4) Where the offender is not traced or identified, but the victim is identified, and where no trial takes place, the 

victim or his dependents may make an application to the State or the District Legal Services Authority for award 

of compensation. 

(5) On receipt of such recommendations or on the application under sub-section (4), the State or the District Legal 

Services Authority shall, after due enquiry award adequate compensation by completing the enquiry within two 

months. 

(6) The State or the District Legal Services Authority, as the case may be, to alleviate the suffering of the 

victim, may order for immediate first-aid facility or medical benefits to be made available free of cost on the 
certificate of the police officer not below the rank of the officer in charge of the police station or a Magistrate of 

the area concerned, or any other interim relief as the appropriate authority deems fit. 

 
12 Dr. Mamta Rao “Law Related To Women And Children”, p. 74 
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Haryana 
13

popularly known as Suman Rani case the Supreme Court reduced the 

punishment of police constable who raped her in the police station, on the ground 

that the victim was women of questionable character and easy virtue.  

In another case Dayaram v State of M.P. 
14

reduced the sentence on the ground that 

victim belong to non-aboriginal society and married after sometime of incidence. 

Though the effect of feminist movement in victimology as well as in criminal justice 

system is visible in western countries, but our judicial system do not seemed to get the 

flavour of it. It is very perturbing to note the insensitive attitude of the judiciary in some 

of the cases where a woman‟s prestige and honour has been ravished. In Raju v. State of 

Karnataka
15

 the Supreme Court reduced the sentence of both the accused from seven 

years rigorous imprisonment to three years rigorous imprisonment. The main reason out 

of others for reducing the sentence which was awarded by the trial court and confirmed 

by the high court was the circumstances under which this offence was committed. 

Shifting the blame on the victim for having trusted the accused in the time of trouble and 

going along with them to stay in a room of lodge during night. Strangely court could not 

appreciate these facts from the victim‟s point of view. If a woman goes with any other 

person, it does not mean that she has consented for everything like sexual intercourse. 

Why the person concerned was not made liable for breach of trust and faith which was 

posed in him by that woman. Circumstances forcing a woman to trust some person and 

circumstances under which a woman just want to have company of some person for other 

considerations should be distinguished. By reducing the sentence only on this basis apex 

court of the country has shown gender bias of our judicial system. The objective of 

criminal law is to control the passion and preserve the moral standards. Hence in this case 

court erred in reducing the sentence of the accused. 

 

In yet another case Pratap Mishra v. State of  Orissa
16

 victim was a pregnant woman. 

She was raped in quick succession by three men and suffered miscarriage four or five 

                                                
13 (1989)Supp. (1) SCC 286 

14 (1992)CrLJ 1246(MP) 

15 1994 Cri. L.J. 248 

16 AIR 1977 SC 1307 
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days later. The trial court convicted the accused and their conviction was upheld by the 

Orissa high court. The character of the prosecutrix was considered even in the High Court 

as was not found to be legally wedded wife of the man with whom she was living. 

Despite that both trial court and high court convicted the three accused for the offence of 

rape. The Supreme Court took into consideration  the role of victim in crime precipitation 

by saying that prosecutrix was not a lady of character and questioned why she did not 

make stiff resistance. The court also remarked that victim was a midwife, she knew that if 

any violence was caused to her it might lead to abortion. One cannot understand how 

these two observations can be held consistent and how a victim who knew the result of 

her resistance could be expected to resist. 

 

In Tukaram v. State of Maharashtra
17

 popularly known as Mathura case The court 

again took into consideration the role of victim and acquitted the accused. However, this 

decision initiated the movement towards the change in rape laws.   

 

These judgments show the patriarchal mentality of judges , ignorance of the court 

about the new trend emerging in the field of Victimology and due to lack of clear 

legal provision regarding compensation to rape victim.  

 

But some of the judgments contain a ray of hope also where sympathetic view 

has been taken towards the rape victim and ameliorative steps have been taken 

to compensate the victim.   

 

In the case of State of Punjab v Gurmit Singh, the court observed that “Of late crime 

against women in general and rape in particular is on the increase….. Rape is not 

merely a physical assault. It is often destructive of the whole personality of the 

victim. A murder destroys the physical body of the victim, a rapist degrades the 

very soul of the helpless female. The court, therefore, shoulder a greater 

responsibility while trying an accused on charges of rape”.
18

 

                                                
17 AIR 1979 SC 185 

18 Sate of Punjab v Gurmit Singh (1996) 2 SCC 
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Justice V.R.Krishna Iyer in an article remarked that ”...a rapist must pay dearly by 

way of reparation. He must be made to work in the jail, paid wages and made to 

part with a large part of it to the victim of his crime. The rapee must be given 

protection and right to abortion, free of charge, under court direction”
19

  

 

The case of Madan Gopal Kakkad v Naval Dubey and others 
20

once again faced the 

issue of choice sentence in an equally challenging context. In this case Supreme Court 

rightly convicted the accused for the offence of rape under section 376 of IPC instead of 

outraging the modesty of women under section 354 IPC, which formed the basis of High 

Court‟s conviction making the following observation- “…though all sexual assaults on 

female children are not reported and do not come in light yet there is an alarming and 

shocking increase of sexual offences committed on children. This due to the reason that 

the children are ignorant of the act of the rape and are not able to offer resistance and 

become easy prey for the lusty brutes who display unscrupulous, deceitful and insidious 

art of luring female children and young girls. Therefore such offender who are menace to 

the civilized society should be mercilessly and inexorably punished in the severest term.” 

An English case Every v. Miles
21

 also emphasized the moral responsibility of the 

offender to provide such compensation to the girl whose life prospects are ruined 

as the accused people can afford to pay was to be paid and in addition to the 

sentence. 

 

In Uttrakhand Sanghrash Samiti, Mussorie v. State of Uttar Pradesh and 

others
22

 compensation to victims of the women molested and raped, the court 

viewed the circumstances of these cases the same as in death and grievous hurt and 

held that of those women who were molested and subjected to rape each shall be 

entitled to receive compensation being the same as for victim of death.  

 

                                                
19 Victimology- The Victim of Criminological Neglect, IJCC, 15 (Jr Dec. 1994) pp 1-5 

20 (1992) SCC (Cri) 598 

21 1964 AC 261 

22 [(1996)UPLBEC 461]AUHC 
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In Rupal Deo Bajaj v. K.P.Singh Gill  
23

 keeping in view the total fact situation, 

the court held that the alleged act of Mr. Gill slapping Mrs. Bajaj on her bosom 

amounted to “outraging of her modesty” for it was not only an affront to the 

normal sense of feminine decency but also an affront to the dignity of the lady, 

sexual overtones or not notwithstanding.  

 

In  State of Punjab v. Gurmit  Singh
24

 victim testimony was clear and without any 

infirmity, the conviction was upheld. The court advised the lower judiciary that 

even if the victim girl is shown to be habituated to sex the court should not 

describe her to be of loose character. Corroboration is not compulsory. Medical 

and chemical report did provide corroboration in this case. The matter was ten 

year old. In the mean time all the accused and the girl was married and settled and, 

therefore, the sentence of 5 year rigorous imprisonment and fine of Rs.5000/- was 

considered sufficient to meet the ends of justice. 

 

In Bodhisattwa v. Ms. Subdhra Chakroborty
 25

 the Supreme Court again observed 

that corroboration is not compulsory, the court ordered compensation to the victim 

and made following observation- 

  "Rape is a crime not only against the person of a woman; it is a crime against 

the entire society. It destroys the entire psychology of a woman and pushes her 

into deep emotional crisis….It is a crime against basic human rights and is 

violative of the victims most cherished right, namely, right to life, which includes 

right to live with human dignity contained in Article 21." 

 

                                                
23 (1995) 6 SCC 194 

24 (1996) 3 SCC 384 

25 (1996) 2 SCC 490 
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In The Chairman, Railway Board and Others v.  Mrs. Chandrima Das and 

Others.
26

 the High Court had awarded a sum of Rs.10 lakhs as compensation for 

Smt. Hanuffa Khatoon as the High Court was of the opinion that the rape was 

committed at the building (Rail Yatri Niwas) belonging to the Railways and was 

perpetrated by the Railway employees. In the instant case, it is not a mere matter 

of violation of an ordinary right of a person but the violation of Fundamental 

Rights. Smt. Hanuffa Khatoon, who was not the citizen of this country but came 

here as a citizen of Bangladesh was, nevertheless, entitled to all the constitutional 

rights available to a citizen so far as "Right to Life" was concerned. She was 

entitled to be treated with dignity and was also entitled to the protection of her 

person as guaranteed under Article 21 of the Constitution. As a national of another 

country, she could not be subjected to a treatment which was below dignity nor 

could she be subjected to physical violence at the hands of Govt. employees who 

outraged her modesty. The Right available to her under Article 21 was thus 

violated. Consequently, the State was under the Constitutional liability to pay 

compensation to her and secondly, on the ground of Human Rights Jurisprudence 

based on the Universal Declaration of Human Rights, 1948, which has the 

international recognition as the "Moral Code of Conduct" having been adopted by 

the General Assembly of the United Nations. 

 

Compensation to rape victim- whether justified? 

 

A noted lawyer Indira Jaising said that “…it is true, in our country, the 

jurisprudence of compensating a victim of crime (in case of rape), has not been 

well developed but it is well understood that compensation made for injury has 

no relation with conviction or sentence. The very essence of the criminal justice 

system is that it has to culminate in a prison sentence and in an offence like 

                                                
26 (2000) INSC 26 (28 January 2000) www.commonlii.org accessed on 28/05/2009 

 

http://www.commonlii.org/
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crime against women where it violates her right to life, it is immoral to make a 

trade –off by imposing a fine and thereby reduce the sentence.”
27

 

The essence of criminal jurisprudence is that it differentiates between a  civil 

wrong and a criminal offence. While former is a breach of the contract between 

private parties, a criminal act has sufficient gravity where the state has interest in 

it. The right to life is not negotiable and a judgment like this will blur the disa ster 

between the two. The criminal justice system was setup to give convictions, not 

compensation. On the other hand if compensation is allowed there may be 

possibility that rich can only buy the crime what they have committed. But is not 

true in all sense. Compensation to victim is for what she actually lost due to 

criminal act and for the expenses actually incurred.  

Social activists have been fighting for a comprehensive rehabilitation package for 

rape victims. Brinda Karat of All India Democratic Association(AIDWA) said- 

“I would not call it a compensation but her right to her dues. Very often, the 

victim, especially if she is from poor background, which is often the case, incurs a 

lot of expenses by missing days of work. After a long protracted battle in court, 

what she get in the end? Nothing. There should no mortal judgments on accepting 

money. There has been a great debate at a decision by the Madhya Pradesh 

government to award compensation of Rs.10,000 to a rape victim for losing her 

„Honor‟. What is most important is the perception of the victim what she thinks is 

necessary for her rehabilitation and the direction her life has to take. Ideally, court 

should not only confer imprisonment to the perpetrator of crime according to law 

but also include a strong rehabilitation package for the victim.”
28

  

 

Scheme for Relief and Rehabilitation of Victims of Rape  

 

The Hon‟ble Supreme Court in Delhi Domestic Working Women’s Forum V. 

Union of India and others writ petition 
29

 had directed the National Commission 

                                                
27 Hindusatn Times,Lucknow, August 24,1997 

28 Hindustan Times,Lucknow, August 24,1997 

29 (1995) 1 SCC 14 
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for Women to evolve a “scheme so as to wipe out the tears of unfortunate victims 

of rape‟‟. The Supreme Court observed that having regard to the Directive 

principles contained in the Article 38(1) of the Constitution, it was necessary to 

set up criminal Injuries Compensation Board, as rape victims besides the mental 

anguish, frequently incur substantial financial loss and in some cases are too 

traumatized to continue in employment. The Court further directed that 

compensation for victims shall be awarded by the Court on conviction of the 

offender and by the Criminal Injuries compensation board whether or not a 

conviction has taken place. The Board shall take into account the pain, suffering 

and shock as well as loss of earnings due to pregnancy and the expenses of child 

birth if this occurs as a result of rape. Accordingly, to give effect to the aforesaid 

direction of the Hon'ble Court, the National Commission for women sent a draft 

scheme to the central government in 1995, thereafter the Committee of Secreta ries 

under the Chairmanship of the Cabinet Secretary gave the following guidelines in 

this regard:- 

1. That a plan scheme would be prepared by the NCW/DWCD for disbursing 

compensation to the victims of rape and the scheme should also provide for 

interim compensation. 

2. The quantum of compensation is to be worked out by the DWCD in consultation 

with the NCW. 

3. Provision for budgetary requirements for the scheme, which would be 

transferred to the states as Grants-in-Aid. 

4. Setting up of District level Committees headed by District Magistrate, to 

consider the claims. 

5. Criminal Injuries Compensation Board to monitor the implementation of the 

scheme by the State Government and attending to any complaint received in this 

regard. 

6. The MHA would issue suitable directives to state governments for directing the 

public prosecutors to plead before the competent court to award suitable 

compensation to the victims. 

7. Monitoring of the scheme by the National Commission for women.  
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The NCW has redrafted the scheme in the light of the above guidelines and in 

formulating the scheme; the Commission is guided by the parameters given by the 

Supreme Court as well as its own assessment of the needs of the victims of rape.  

 

Need For Extensive Compensation Programme 

 

Social justice, being the goal of law in action, has been found under Indian 

constitution like a golden thread. But justice itself is truth in action. Ignorance is 

the enemy of this truth. Victim of crime being component of criminal 

administration are entitled to share the promise of social justice contained 

constitution. Under the Indian criminal justice system, offence is regarded as 

against the state. So the victim has to initiate separate suit to recover the damages 

for the wrong that has been committed against her. Sec. 357 of Cr.P.C. though an 

important provision is applicable only when the accused is convicted and 

sentenced. But by amendment to Cr.P.C.  plea bargaining has been introduced for 

the benefit of victims to recover compensation from the accused in certain cases 

with  court permission. Offences punishable with more than three year of 

imprisonment and against child, state and women cannot be settled by 

compensation. 

 

There are crimes that cannot be measured in term of monetary compensation 

especially in case of rape that affect the victim psychologically, socially and 

physically. These cannot be weighed to sufficiently avenged but to consider such 

means one can never draw the line. In case of rape, the trauma under which the 

victim suffer become endless from very start of offence to the reporting to police 

and until the case is being decided but all is not, she has to suffer in society, 

workplace and even to her marital relation also. Due to victimization she is left in 

such condition where there may be chance of repeated several abuse. It is true that 

money cannot repair the chastity and purity which is precious asset of the Indian 

women, nevertheless if sufficient compensation, assistance and rehabilitation is 

granted to her, she could  not have to depend on the mercy of anybody. Therefore 
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crime against women, mandatory compensation, assistance and rehabilitation 

programmes must be formulated.  

 

Supreme court judgment in Rupaldeo Bajaj v K.P.S. Gill
30 

 case is desirable and 

timely move to fix liability of offender and giving monetary relief to victim. This 

decision is likely to give impetus to the reporting of cases of rape, molestation and 

outraging modesty, which almost go unreported. 

 

In, human society based on relationship, the setup of criminal justice demands 

means to satisfy the victim loss. Though, money cannot buy back the lost 

happiness but financial redress is a better and more rehabilitative process then 

imprisonment. 

 

It is suggested that compensation should be made an alternative mode of 

punishment under the Indian Penal Code. It should be made mandatory in the case 

of rape and the quantum of compensation should be in accordance with the injury 

received by the victim. The remedy should be made interalia in the criminal justice 

system irrespective of the fact that a civil action could lie in the case. The other 

option is to create public fund for the purpose. An appeal may be made to the 

people and philanthropic societies to generously extend their cooperation in 

contributing money to organize such a fund. Crime against women must be 

properly compensated. 

 

A National Criminal Relief And Rehabilitation Board should be established at the 

national level and State Relief And Rehabilitation Board at  the state level should 

setup for compensation and assistance to the rape victims. National Commission 

for Women recommended the setting up of a rape fund for victims to look after 

expenses while the trial is on. While rich should be asked to pay compensat ion and 

if the culprit is poor, NCW should give the compensation from the fund.  

 

                                                
30  (1995) 6 SCC 194 
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Thus it can be concluded that the expanding universe of compassionate 

criminology must respond realistically to the new challenges of human rights and 

social justice as to salvage, solace and restitute victims of rape by resorting to new 

methodologies of reparative, compensatory, preventive and other administrative 

and judicial remedies. The victim of crime in general and rape in particular must 

claim our attention since injustice to them can be fully undone only by restitutive 

justice beyond punishment of the offender.    

============================================================ 
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ABSTRACT 

Access to health as a human right is not only a human need, a right of patient, but 

it is also a prerequisite for all. Every human has a right to health and patient’s 

being humans are also entitled to it without any exception. Health is a 

fundamental right of the patients without which they cannot enjoy other human 

rights. Patients are extremely vulnerable at the point of receiving health care in 

various ways. The doctor-patient relationship is widely recognized to be heavily 

imbalanced in terms of power and knowledge. A patient would justifiably be wary 

of strongly exercising rights from a person who is giving a vital service, especially 

where health care choices are limited. The attitude of the medical professional 

could create difference between careful treatment and casual treatment which 

may even reach to the difference of life and death. Today in 21
st
 century Medical 

personnel often forget their responsibility towards their patients and conduct their 

professional work without observing the code of ethics and thereby violate the 

Human Rights of the patients. Medical negligence and malpractices by doctors 

are the grey areas in health care where legal issues operate. Therefore Medical 

practitioners must exercise a reasonable degree of care because medical 

profession is attached to human life and health which is a fundamental right 

without which other human rights cannot be enjoyed. If medical practitioners and 

hospital management violate these rights, this would simply be violation of right 

to life and personal liberty of patients. Present paper would seek to analyze right 

of patients and right to health as human rights and would suggest strategies for 

improving their rights who are presently denied a reasonable standard of health 

and its access. 

Keywords:  Health-Human Right-Right to Health- Patient Right. 

================================================= 
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Introduction 

Right to health as interpreted in the constitution in Article 21, as well as directive 

principles in Article 47 regarding nutrition, standard of living and health and in 

Apex Court judgments in favour of emergency health care make a strong case for 

the right to health as a human right. The human right to health is recognized in 

numerous international instruments. Article 25 of the UDHR affirms, “Everyone 

has the right to a standard of living adequate for the health of himself and of his 

family”. ICESCR in Article 12 provides the most comprehensive Article on right 

to health as a human right. This Article recognizes “the right of everyone to the 

enjoyment of the highest attainable standard of physical and mental health.”  

Right to health as human right is recognized, inter alia, in Article 5 (e) (iv) of the 

International Covenant on the Elimination of all forms of Racial Discrimination of 

1965, in Article 11.1 (f) and 12 of the Convention on the Elimination of all forms 

of Discrimination against Women of 1979 and in Article 24 of the Convention on 

the Rights of the Child of 1989. The world health organization (WHO) 

Constitution was drafted in 1946, and Declaration of Alma-Ata was adopted in 

1978. The Ottawa Charter of health promotion of 1986 and the Bangkok charter 

for health promotion in a globalized also reflects the connections between public 

health and human rights and they are indirectly related to the patient right.  

Medical profession which is a noble profession has become a business in the 

hands of those whose only aim in life is to accumulate wealth by any means, fair 

or foul. Due to lack of medical ethics, Medical personnel often forget their 

responsibilities towards their patients and conduct their professional work without 

observing the code of ethics and thereby violate the rights of the patients. 

A patient‟s trust in medical practitioners is often exploited by him for his personal 

gains. Growing incidences of malpractices and medical negligence keep the poor 

patients out of hospitals and clinics. In this context, it is necessary for every 

patient to be aware of his legal rights so that he can take legal action whenever 

necessary against medical personnel who violate his rights by causing harm to his 

life or health.
1
     

Actually, the Constitution of India does not provide any special rights to the 

patient. In fact the patient‟s rights are basically indirect rights, which arise or flow 
                                                             
1 P.D. Mathew S.J., “Rights of Patients”, Legal Education Series No. 63, (2008), Indian Social 

Institute, New Delhi.  
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from the obligations of a medical practitioners or health care provided under The 

Indian Medical Council (Professional Conduct, Etiquette and Ethics) Regulations, 

2002. However, the basic rights of a patient, such as the right to know about his 

condition, or the right to participate in treatment decision-making do not exist in 

reality in medical practice. In the present paper, I have tried to analyze the 

Patient‟s Rights vis-a-vis Medical Negligence: An Overview of Right to Health as 

Human Rights. 

Why I am talking about the patient right & health as a human right today?  

Patient is a vulnerable group of our society. They are physically, mentally 

and financial victim of health care professionals. Every patient has a right to 

health and Human Rights are inherent. So patient also has Human Rights. Health 

is a fundamental right of the patients without which they cannot enjoy other 

human rights. Medical practitioners violate patient right and it is a clear cut 

violation of right to health as a human right in 21
st
 century.  

Objectives of the study 

The objective of this study is to inspire, motivate, cultivate inquisitiveness, shape 

the opinion and enlighten the society on Medical Negligence and rights of 

patients. In view of all above facts in mind the following objectives of the 

proposed study are being framed- 

1) To identify human rights of patients. 

2) To review the right to health as a human rights in the context of Medical 

Negligence and rights of patients. 

3) To analyze a legal Study of causes, ethics and issues in Medical profession 

with reference to Medical Negligence and right to health as a human rights 

of patient. 

Research Methodology 

The proposed study is carried out in a very objective, systematic and 

unbiased manner. All the primary as well as secondary documentary sources are 

utilized to make the study advanced, orderly and methodical. Various reports, 

articles, judicial decisions, international, national, constitutional norms and 

national measures are taken as important research tools.  

I. CONCEPTUAL FRAMEWORK:  

Before analyses of paper, I am explaining conceptual framework as following:    
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Human Rights 

“Human rights” means the rights relating to life, liberty, equality and dignity of 

the individual guaranteed by the Constitution or embodied in the International 

Covenants and enforceable by courts in India.
2
 This right is closely related to 

human right of patients. Every women, man, youth and child has the human right 

to the highest attainable standard of physical and mental health, without 

discrimination of any kind.        

Right to Health 

Right to health means right of everyone to a standard of physical and mental 

health conducive to living a life in dignity.
3
  Enjoyment of human right to health is 

vital to all aspects of a patient‟s life and well-being, and crucial to the realization 

of many other fundamental human rights and freedoms. The right to health can be 

understood as a right to enjoyment of variety of facilities of the highest attainable 

standard of health care. Right to health has been defined in the authoritative 

general comment 14 of the CESCR as follows:-  

“The right to health must be understood as a right to the enjoyment of a variety of 

a facilities, goods, services and conditions necessary for the realization of the 

highest attainable standard of health.”   

Rights of Patient 

After the medical negligence, rights of patients have arisen. It is not defined but 

these are rights to every patient. Right to health care is a fundamental right of 

patients. World Medical Association declaration on the Rights of the Patient 

adopted by the 34
th

 World Medical Association Lisbon, Portugal, 

September/October 1981 and amended by the 47
th

 General Assembly Bali, 

Indonesia, September 1995 draw patient rights
4
. The Declaration represents some 

of the principal rights of the patient they are right to medical of good quality, right 

to freedom of choice , right to self-determination, right to information, right to 

confidentiality, right to health education, right to dignity, right to religious 

assistance, etc.   

 

                                                             
2 Sec 2 (d) The Protection of Human Rights Act, 1993 & Section 2 r) of  THE NATIONAL 

HEALTH BILL, 2009 
3 Section 2 hh) of THE NATIONAL HEALTH BILL, 2009 
4 Modi‟s, “Medical Jurisprudence and Toxicology”, edited by Dr. K. Mathiharan & Prof Dr. Amrit 

K. Patnaik, (2010) LexisNexis Butterworth, pp. 142-145.     
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Medical Negligence 

The term of medical negligence is nowhere defined in any Code or Act. No 

legislature, has so far, made any attempt to define it.
5
 “Medical Negligence” is 

always an outcome of doctor patient inter se conduct and relationship, which lacks 

uniformity. The issue of medical negligence is a complicated one as a medical 

professional deal with human body. They do not deal with the machine. Human 

body is not a mere composition of bones and flesh. It is susceptible to emotions 

also. Response of medicinal treatment varies from patient to patient. 
6
   

Medical Negligence is a result of breach of duty owed by the doctor to his patient 

to exercise reasonable care skill, which may lead to some physical, mental or 

financial disabilities. Negligence is considered as a separate Tort. It means a 

conduct which creates a risk of causing damages, rather than a state of mind. A 

person engaged in some particular profession is supposed to have the requisite 

knowledge and skill needed for the purpose and he has duty to exercise reasonable 

degree of care in the conduct of his duties
7
. 

II. The relation between patient right and right to health as a human 

right and medical negligence 

 

Health and human right are interconnected and their promotion fundamentally and 

inextricably intertwined.
8
 The relation between patient right & right to health as a 

human right is dynamic one. Poor health care and inadequate health care are often 

related to human right violation. And violation and under fulfillment of patient 

human right are often due to poor health and lack of access to health care.
9
 

The linkage of health and patient human rights refer to understanding that health 

status is in large measure determined by the degree to which human rights are 

enjoyed. It also entails the application of human rights norms to policies and 

programs of health systems and to the conduct of medical practitioners.
10

   

 

                                                             
5 S.P. Tyagi, “Medical Negligence,” Vinod Publication (P) Ltd. (2004), Delhi, p. 64. 
6 Ibid  
7 Bangia, Law of Torts, Edn. 18, Allahabad Law Agency 2005, p. 236  
8 Kamayani Bali Mahabal, “Health and Human Right Perspective Paper”, Module 3 Exploring 

Health and Human Rights, CEHAT Publication, Anusandhan Trust, Mumbai.  
9 Ibid  
10 Ibid  
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III. Justification of patient right vis-à-vis medical negligence 

 

(A) The Constitutional Justification:  

Right to health care is a fundamental right interpreted by the Apex Court under 

Article 21 of the Constitution of India. In Constitution, there was not any clear cut 

provision on Patients rights, Article 21 of the constitution casts a special 

obligation on the state to protect citizens‟ life from medical and other forms of 

negligence. The obligation of the state to ensure the creation and to sustain the 

conditions congenial to good health is cast by the Constitutional directives 

contained in Articles 38, 39(e) (f), 42 and 47. In the Directive Principles of State 

Policy (DPSP) provided under part IV of the Constitution of India, the State is, 

under an obligation, to eliminate inequalities in status, facilities and opportunities; 

to strive to provide to everyone certain vital public health conditions such as 

health of workers, men, women and children; just and humane conditions of work 

and maternity relief; raised level of nutrition and the standard of living and 

improvement of public health. Health is a subject matter of state so state can 

regulate medical profession with standard forms of rules or regulations. The 

Constitution of India guaranteed the right to health as human right and judicially 

interpreted to expand the meaning and scope of right to life so as to include right 

to health and make it enforceable by virtue of the constitutional remedy available 

under the Article 32 or Article 226 of the Constitution.     

(B) Legal Justification:   

The National Health Bill 2009 total containing VIII Chapters and 38 Sections 

provide for protection and fulfilment of rights in relation to health and wellbeing; 

health equity and justice, including those related to all the underlying determinants 

of health as well as health care and for achieving the goal of health for all. 

According to Section 3, government has obligations towards progressive 

realization of health and well-being of every person in the country. Obligations 

under Section 5 is to provide access to quality health care services, while Section 

8 states that Every person has the right to a standard of physical and mental health 

conducive to living a life in dignity. Section 11talks of  Right to dignity, 
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Section13 Right to justice, Section 14 (4) Right to emergency treatment and care. 

No person shall be denied, under any circumstance, including inability to pay the 

requisite fee or charges, prompt and necessary emergency medical treatment and 

critical care, including emergency obstetric treatment and care, by any health care 

provider, establishment or facility, including private provider, establishment or 

facility, that is qualified/ certified to provide such care or treatment. Further, in a 

case of medico-legal nature (MLC), no health care provider or health care 

establishment shall delay treatment merely on the grounds of receiving police 

clearance or a police report. In Section 14 (6) every user has the right to a quality 

of care in compliance with standards and protocols prescribed under this Act. 

Basically this bill has been passed for better protection of right to health for all. 

After approval and publishing in the gazette notification, health is fundamental 

right of Indian citizens. 

In 2010 The Clinical Establishments (Registration and Regulation) Bill, 2010 

containing a total of VII Chapters and 56 Sections was  passed to provide for the 

registration and regulation of clinical establishments in the country and for matters 

connected therewith or incidental thereto. Whereas, it is considered expedient to 

provide for the registration and regulation of clinical establishments with a view to 

prescribe minimum standards of facilities and services which may be provided by 

them so that mandate of article 47 of the Constitution for improvement in public 

health may be achieved. 

 Section 12 (2) says that the clinical establishment shall undertake to provide 

within the staff and facilities available, such medical examination and treatment as 

may be required to stabilise the emergency medical condition of any individual 

who comes or is brought to such clinical establishment. Section 32 Provided that 

the authority, after cancellation of registration for reasons to be recorded in 

writing, may restrain immediately the clinical establishment from carrying on if 

there is imminent danger to the health and safety of patients. After the passing of 

Clinical Establishments (Registration and Regulation) Bill, 2010 medical 

Professionals and Medical establishments cannot deny the emergency treatments.    

(C) Global Justification:   
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The Human rights of patients are a part of domain of right to health at broader 

level.
11

 Formalized in 1948, the Universal Declaration of Human Rights 

recognizes “the inherent dignity” and the “equal and inalienable rights of all 

members of the human family”
12

. And it is on the basis of this concept of the 

person, and the fundamental dignity and equality of all human beings, that the 

notion of patient rights was developed. In other words, what is owed to the patient 

as a human being, by medical practitioners and by the state, took shape in large 

part thanks to this understanding of the basic rights of the patient.
13

 

The international Organization of Consumer Union (IOCU) at 11
th
 World 

Congress in 1984, adopted resolution to “uphold patient‟s dignity and right to 

safety, the right to treatment and care and also right to refuse treatment”.
14

 At 12
th
 

World Congress in 1987, the IOCU called on its members to prioritize to 

development of National Charter on Patient‟s tailored to specific culture and 

circumstances.  The Charter on Patient‟s Rights has been adopted by UK and 

other countries.
15

 At present, at least 30 countries have passed some sort of 

patient‟s rights legislation.
16

      

The Supreme Court of Canada in Reible v. Hughes
17

 related the doctor‟s duty to 

warn the patient based on the patient‟s right to know the material risk, a right 

which in turn arises for the patient‟s to decide for himself or herself whether to 

submit or not to the proposed medical treatment. The human right debate was 

carried much further by Kirby, j. in Rosenbreg v. Percival
18

 when he equated 

disclosure of risk rule to “a recognition of individual autonomy that is to be 

viewed in the wider context of basic human rights and human dignity”. The 

aforesaid developmental trends are indicative of the focus shifting towards the 

                                                             
11 Jesani, A. and Nadkarini, V. “Patient Rights: A perspective”, (1993) The Indian Journal of 

Social Work, LIV (2). 
12 Article 25 of UDHR.   
13 Available at http://www.who.int/genomics/public/patientrights/en/ access on 26/10/2010 at 

19:17 pm.  
14 R. K. Bag, “Medical Negligence and Compensation”, (2001), Eastern Law House, Calcutta.  
15 Shalu Nigam, “Consumerism, Medicine and the Law”, (2004), Om Publication, New Delhi, p. 

21. 
16 Ibid at p. 126  
17 (1980) 114 DLR 3d 1: (1980) 2 SCR 880 (Can SC) cited in Prof. B.B. Pande, “Why Indian 
Patients Do not deserve the highest expert skill skills from Doctors? Comment on Martin F. 

D’Souza v. Mohd. Ishfaq”, SCC 4 (J) (2009) p.20 
18 (2001) 75 ALJR 734: 2001 HCA 18 cited in Prof. B.B. Pande, “Why Indian Patients Do not 

deserve the highest expert skill skills from Doctors? Comment on Martin F. D’Souza v. Mohd. 

Ishfaq”, SCC 4 (J) (2009) p.20 

http://www.who.int/genomics/public/patientrights/en/
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patient‟s side that in effect would trigger a movement in the direction of a higher 

duty of care for the medical profession. U.K. and European Courts have enhanced 

patient‟s right of access to health care. The net result has been to raise the profile 

of NHS and elevate expectations that patients will receive proper treatment as and 

when they need.
19

  

 

International Documents on Patient Rights:  

1. International Digest of Health Legislation, WHO  

2. Declaration of Alma-Ata, International Conference on Primary Health 

Care (1978) 

3. Declaration on the Promotion of Patients' Rights in Europe (1994)  

4. Patient's Rights and Citizen's Empowerment: Through Visions to Reality 

(1999)  

5. Universal Declaration on the Human Genome and Human Rights, 

UNESCO (1997)  

6. Genomics and World Health Report (2002)  

7. Ethical, Legal and Social Implications of Genomic Medicine, New 

England Journal of Medicine (2003) 

Patients' rights vary in different countries and in different jurisdictions, often 

depending upon prevailing cultural and social norms. Different models of the 

patient-physician relationship—which can also represent the citizen-state 

relationship—have been developed, and these have formed the particular rights to 

which patients are entitled. In North America and Europe, for instance, there are at 

least four models which depict this relationship: the paternalistic model, the 

informative model, the interpretive model, and the deliberative model. Each of 

these suggests different professional obligations of the medical practitioners 

towards the patient. For instance, in the paternalistic model, the best interests of 

the patient as judged by the clinical expert are valued above the provision of 

comprehensive medical information and decision-making power to the patient. 

The informative model, by contrast, sees the patient as a consumer who is in the 

best position to judge what is in her own interest, and thus views the doctor as 

                                                             
19 Prof. B.B. Pande, “Why Indian Patients Do not deserve the highest expert skill skills from 

Doctors? Comment on Martin F. D’Souza v. Mohd. Ishfaq”, SCC 4 (J) (2009) pp.25-26. 

http://www.who.int/idhl/
http://www.who.int/hpr/NPH/docs/declaration_almaata.pdf
http://www.who.int/hpr/NPH/docs/declaration_almaata.pdf
http://www.who.int/entity/genomics/public/eu_declaration1994.pdf
http://www.who.dk/document/e69119.pdf
http://www.who.dk/document/e69119.pdf
http://www.unesco.org/shs/human_rights/hrbc.htm
http://www.unesco.org/shs/human_rights/hrbc.htm
http://www.who.int/gb/EB_WHA/PDF/EB111/eeb11112.pdf
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chiefly a provider of information. There continues to be enormous debate about 

how best to conceive of this relationship, but there is also growing international 

consensus that all patients have a fundamental right to privacy, to the 

confidentiality of their medical information, to consent to or to refuse treatment, 

and to be informed about relevant risk to them of medical procedures.
20

 

(D) Judicial Justification:  

The Courts of India have generally followed the principles of Common law. The 

judiciary in India has shown its deep concern for maintenance and improvement 

of public health and right to health as human rights. The judiciary has also 

stressed the need for maintaining high standard of professional ethics in providing 

health care to the people and suitably compensated the victim of medical 

negligence.
21

  The Law Commission of India has taken up the subject of 

„Emergency Medical Care to Victims of Accidents‟ and other Emergencies‟ in the 

light of the observations of the Supreme Court of India in Paramanand Katara v. 

Union of India
22

 and in Paschim Bangal Khel Mazdoor Samiti v. State of West 

Bengal
23

 regarding the refusal of hospitals to grant emergency relief to patients 

who are injured in accidents and are in emergency medical condition.  

In Dr. L. B. Joshi v. Dr. T.B. Godbole
24

 Supreme Court held that the 

medical practitioner owns the following duties:  

(1) A duty of care in deciding whether to consider the case; 

(2) A duty of care in deciding what treatment to give and 

(3)  A duty of care in the administration of the treatment.   

The medical practitioners must bring to his task a reasonable degree of knowledge 

and must exercise a reasonable degree of care. Neither the very highest nor a very 

low degree of care and competence judged in the light of the particular 

circumstances of each case is what the law requires. The Medical practitioners, no 

doubt, has a direction in choosing treatment which he proposed to give to the 

patient and such a discretion is reality ample in case of emergency. A breach of 

any of these duties gives a right of action for negligence to the patients.  

                                                             
20  Supera 15 Note  Shalu Nigam 
21 Paramjit S. Jaswal and Nishtha Jaswal, “Health Care, Ethics and the Law: A Study of Judicial 
Attitude in India”, Global Health Law, (1998), Indian Law Institute & World Health Organization, 

South East Asia, New Delhi, p.146.  
22 AIR 1989 SC 2039 
23 1996(4) SCC 37. 
24 AIR 1969 SC 128 at 131-132. 
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In Indian Medical Association v. V.P. Shanta & Ors.
25

 Supreme Court held that 

the applicability of the Consumer Protection Act to the services provided by the 

Medical practitioners, it has become all the more imperative for the medical 

professionals to exercise a greater degree of caution while undertaking diagnosis 

and the treatment of patients. It is, therefore, felt necessary to make the medical 

practitioners aware of certain precautions which ought to be taken.
26

  

The Supreme Court has awarded  1 lakh as compensation to the minor child of a 

woman who died as a result of an abortion carried out by a homoeopathic doctor. 

It was observed that „the life is beyond price and it is not only a legal wrong, but a 

moral sin as well, to take away the life illegally‟. The case was registered under 

Section 314 of the Indian Penal Code which defines death caused by act done with 

intent to cause miscarriage. The Session Court had acquitted the accused but the 

High Court took suo motto cognizance against the acquittal order and convicted 

and passed a sentence of imprisonment for four years and granted  5000 as fine. 

The sentence was reduced but the fine was enhanced by the Supreme Court in 

appeal to  1,00,000. This judgment was delivered in April, 1995 against Dr. 

Jacob George by the Division Bench of Hon‟ble Mr. Justice R.M. Sahai and 

Hon‟ble Mr. Justice B.L. Hansaria. 

In Nihal Kaur v. Director, Post Graduate Institute of Medical Science & 

Research,
27

 patient was operated upon to treat splenic abscess. He expired, pair of 

surgical scissors recovered from his cremation site,  1,20,000 was awarded as 

compensation. In Gursewak Singh v. Dr. Jaskaran Singh,
28

 injection Novalgin 

was injected in the right hip causing injection abscess to a 16 year old boy. The 

affected leg had to be amputated,  1,25,000 granted as compensation. In Smt. 

Rohini Pritam Kabadi v. Dr. R.T. Kulkarni,
29

 a metallic tip of the suction tube was 

left inside the abdomen after a caesarian operation. Compensation of  2,00,000 

was awarded. In Arunaben D. Kothari v. Navdeep Clinic,
30

 wherein the patient 

died due to cardiac arrest during an orthopedic surgery. Compensation of  1, 

00,000 was awarded. 

                                                             
25 AIR 1996 SC 550. 
26 Dr. Jagdish Singh & Vishwa Bhusan, “Medical Negligence & Compensation”, (2007) Bharat 
Law Publication, Jaipur, pp. 183-191.   
27 III (1996) CPJ 112 
28 III (1996) CPJ 300 
29 III (1996) CPJ 441 
30 III (1996) CPJ 605 
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In State of Punjab v. Mohinder Singh Chawla
31

 the Supreme Court reiterated that 

right to health and health care is an integral part of the right to life and the 

government is under a constitutional obligation to provide health facilities. In Dr 

Ravinder Kumar Goel v. State of U.P.
32

 the right to health and medical care is a 

fundamental right under Article 21 read with Articles 39(c) 41 and 43 of the 

Constitution of India. In case of Prashant S Dhananka Supreme Court awarded 

techie  1crore damages for medical negligence. It is the highest compensation 

ordered by an Indian court in a medical negligence case. A techie who found 

himself paralyzed waist down after a surgeon damaged his spinal cord during an 

operation to remove tumors in the chest, was awarded  1 crore in damages by the 

Supreme Court.
33

  

The role of Judiciary in Medical negligence, interest of both the medical 

practitioners and the patients are at stake. An inappropriate standard of care 

threatens the balance of these interests. The effect of this is on the doctor- 

patient‟s relationship and is distorting and will not be to the benefit of the patients 

in long run. 

IV. Role of National Human Rights Commission and rights of patients 

 

NHRC plays active role in protection of human rights of patients. They take suo 

motu action on  three child patients of  Thalessemia became more sick with 

symptoms of HIV and seventeen with Hepatitis-C following transfusion of 

infected blood in the Ummed Hospital at Jodhpur, Rajasthan. NHRC, taking suo 

motu cognizance of the media report, the Commission on the 19th July, 2010, 

observed that the contents of media report, if true, raise serious issue of violation 

of human rights of the child patients, and issued a notice to the Principal 

Secretary, Health and Family Welfare, Government of Rajasthan, Jaipur, calling 

for a report in the matter. 

On 31st August, 2009 that 32 patients died in the Patna Medical College, Bihar 

due to junior doctors' strike. The doctors were not available even in the emergency 

ward, where most of the patients died. The NHRC observed that the contents of 

the press report, if true, raise serious issue of violation of patients' human rights 

                                                             
31 (1997) 2 SCC 83 
32 Special Appeal No. 320 of 2004, Decided on 27-04-2004.  
33 Times of India, Lucknow, Friday, 15th May 2009   
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and issued a notice on the 10th September to the Chief Secretary, Government of 

Bihar, calling for a report in the matter. 

New Delhi, March 26, 2009 NHRC took suo-motu cognizance on violation of 

Human Rights of some Child patients in AIIMS. New Delhi June 05, 2008 The 

National Human Rights Commission has asked Jharkhand Government to pay a 

monetary relief of fifty thousand rupees to the next of kin of a woman who died at 

a Health Centre due to doctor's negligence. There are number of cases in which 

NHRC involved itself directly in protection of human rights of patients.    

V. Patients Rights under Consumer Protection Act 

The Consumer protection Act (CPA) is a much more patient-friendly grievances 

redressal mechanism which needs to be made functional, with technical guidance 

and legal support being made available to all those who approach this system.
34

 

CPA has been passed in 1986 for better protection of consumer rights. Patient is 

also a consumer as they purchase medical services. The objects and reasons 

behind the Act are based on inherent patient rights. These inherent rights are: 

(a) The right to be protected against marketing of goods and services which 

are hazardous to life and property. So, one should always sport an attitude 

of „Beware! Don‟t sell me goods hazardous to my life and property‟; 

(b) The right to be informed about the quality, quantity, potency, purity, 

standard and price of goods or services or as the case may be, so as to 

protect the consumer against unfair trade practices; 

(c) The right to be assured, whenever possible, access to a variety of goods 

and services at competitive prices; 

(d) The right to be heard and to be assured that the consumers interest will 

receive due consideration at appropriate forum;  

(e) The right to seek redressal against unfair trade practices or restrictive trade 

practices or unscrupulous exploitations of consumers; and 

(f) The right to consumer education. 

The rights of patients as consumers of health care industry are practically 

unknown in our country. Most of the rights which are recognized all over the 

                                                             
34 Abhay Shukla, “The Right to Health Care: Moving From Idea to Reality”, Module 3 Exploring 

Health and Human Rights, CEHAT Publication, Anusandhan Trust, Mumbai.  
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world are trampled upon with impunity. CPA can be used for effective 

implementation of patients' rights.
35

         

     

VI. Principles of patients’ rights 

World Medical Association declaration on the Rights of the Patient adopted by the 

34
th
 World Medical Association Lisbon, Portugal, September/October 1981 and 

amended by the 47
th

 General Assembly Bali, Indonesia, September 1995 draw 

patient rights. These are patient right and they must be protected if they are 

violated due to medical negligence it is violation of right to health as a human 

right of patient. 

1. Right to Medical Care of Good Quality: 

(a) Every person is entitled without discrimination to appropriate medical 

care. 

(b) Every patient has the right to be cared for by a physician whom he/she 

know to be free to make clinical and ethical judgments without any 

outside interference. 

(c)  The patients shall always be treated in accordance with her best 

interests. 

(d) Quality assurance always should be part of health care.
36

       

The patient has a right to be treated with a reasonable degree of care, skill and 

knowledge. If a patient go to the medical practitioners and they have taken the 

patient the duty has arisen which is of providing a good quality of health care. If 

medical practitioners fail in their duty they violate the human right of patient.    

2. Right to Freedom of Choice: 

(a) The patient has the right to choose freely and change his medical 

practitioners and hospital or health service institution, regardless of 

whether they are based in the private or public sector.  

(b)  The patient has the rights to ask for the opinion of another physician at 

any stage.
37

   

                                                             
35 Arun Bal, “Consumer Protection Act and Medical Profession”, Vol. 28, No. 11 (Mar. 13, 1993), 

Economic and Political Weekly, pp. 432-435. 
36 Supera Note 4. Modi‟s  
37 Ibid at p. 145 
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Every Patient has right to choice to select the mode of medical care like 

allopathic, homoeopathy etc. If they did not get this right it is violation of patient 

human right.  

3. Right to Dignity 

(a) The patient‟s dignity and rights to privacy shall be respected at all 

times in medical care and teaching, as regards his cultures and values. 

(b) The patients are entitled to relief of his suffering according to the 

current state of   knowledge. 

(c) The patient is entitled to humane terminal care and to be provided with 

all available assistance in making life as dignified and comfortable as 

possible.
38

 

Medical practitioners maintain patient dignity because right to health and human 

right is closely related to right to life of patient. They also include the right to life 

with human dignity and all that goes with it, namely, the bare necessities of life 

such as adequate nutrition, clothing and shelter over the head and facilities for 

reading, writing and expressing oneself in diverse forms, freely moving about and 

mixing and co-mingling with fellow human beings.
39

 Right to life includes 

protection of the health and strength and the minimum requirement to enable the 

persons to live with dignity.
40

  

4. Rights to Self-determination  

(a) The patient has the rights to self-determination, to make free decisions 

regarding him. 

(b) A mentally competent adult patient has the right to give or withhold 

consent to any diagnostic procedure or therapy. 

(c) The patient has the right to refuse to participate in research or the 

teaching of medicine.
41

     

5. Right to Emergency Medical Care: 

In emergency, medical professional cannot ignore to provide adequate medical 

service to protect human life of patients. If medical professional ignores it, is clear 

cut violation of right to life of patient. The right to life guarantees access to 

                                                             
38 Ibid at p. 142  
39 Francis Coralie Mullin v Union of India, Air 1981 SC 746  
40 Consumer Education and Research Center v. Union of India AIR 1995 SC 922 
41 Ibid at p. 143 
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medical services, especially in an emergency. The state cannot ignore its 

constitutional obligation to provide adequate medical services to preserve human 

life on account of financial constraints. So it must take into account in allocating 

funds for medical services.
42

       

 

 

6. Right to Adequate Information and Consent: 

The patient has the right to receive information about himself/herself 

recorded in any of his/her medical records, to be fully informed of 

his/her health status including the medical facts about his/her 

condition.
43

 

The medical practitioner‟s duty to warn the patient based on the patient‟s right to 

know the material risk, a right which in turn arises from the patient‟s right to 

decide for himself or herself whether to submit or not to the proposed medical 

treatment in a standard format.      

7. Rights to Redressal of Grievances 

(a) A patient shall have access to appropriate redressal procedures. 

(b) A patient shall have the right to legal advice as regard any malpractice 

by the hospital, the hospital staff, medical practitioners or other health 

professional.
44

  

After the medical negligence, right of the patients has arisen to redress the 

grievances in civil court or criminal court depending upon patient‟s choices.     

8. Rights to Participation and Representation  

A patient shall have the right to participate in decision making 

affecting the patient‟s health. 

- With the health professionals and personnel involved in direct 

health care; and 

- Through consumer representation in planning and evaluating the 

system of health service and the conditions under which health 

services are or were delivered.
45

    

                                                             
42 Paschim Bangal Khet Mazdoor Samity v West Bangal, AIR 1996 SC 2426.   
43 Ibid at p. 144.  
44 Supera Note 1 at p.22. 
45 Supera Note 1 at p.23. 
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9. Right to Health Education 

Every person has the right to health education that will assist him in 

making informed choice about personal health and about the available 

health services.
46

       

10. Right to Healthy Environment 

Every individual shall have the right to an environment that is conducive 

to good health.  

It includes and extends to a health professional‟s office, health center, 

hospital room and ward and other treatment facilities.
47

   

11. Right to compensation  

The Consumer Protection Act, 1986 has also provided for granting of 

compensation or damages to an aggrieved consumer, but there is no table 

as such. Each case has its own peculiar circumstances and at best, the 

quantum of penalty or fine, etc. is tried to be made commensurate with the 

degree of dereliction. The pecuniary jurisdiction of the District Forum, the 

State Commissions and the National Commission, is also settled, therefore 

the entitlement, claim, calculation of compensation is decided according to 

a prescribed procedure.  

VII. Endnote: Beyond patient rights and health as a human right 

 

Medical professionals often forget their responsibility towards their patients and 

conduct their professional work without observing the code of ethics and thereby 

violate the human rights of the patients. After enactment of consumer protection 

act, the situation has improved a bit and Indian patients are now aware of their 

rights and file complaints if their rights are infringed. But a lot is to be done. It 

may be considered to be a small step on the long road of preventing Medical 

Negligence. 

Medical profession has become a business in the hands of those whose only aim in 

life is to accumulate wealth by any means, fair or foul. Indian medical 

practitioners spend less and less time with their patients. The medical practitioners 

need to communicate adequately with the patients. The patient-dissatisfaction is 

on the rise. Most of patients in India are illiterate and poor. So they accept the 
                                                             
46 Ibid at p. 145. 
47 Supera Note 1 at p.23. 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES        ISSN 

 

VOL. I | ISSUE JAN-FEB 2011 
 

 

Page | 118 

death in hospital as destiny and never question anybody. But since right to health 

is every patient‟s fundamental right so they be protected if any patient or relatives 

approach the courts.  

All national and international efforts in achieving patient right and right to health 

as human right must be supported by positive action of the forward looking 

legislature. The harmonious blend of doctor patient relationship is also needed to 

achieve the goal of right to health of patient by the turn of this 21
st
 century.     

For the above discussion it may be concluded that:- 

1. Rights of patients must be protected because they are closely related to 

the life of the patients.  

2. Treatment and diagnosis related information must be made available to 

every patient.  

3. Every patient has right to health and safe treatment, without distinction 

of any kind, such as race, colour, sex, language, religion, political or 

other opinion, national or social origin, property, birth or other status. 

4. Right to health be expressly transformed and declared as fundamental 

right, and a suitable amendment to the Constitution be made to this 

effect like adding a new Article 21 (B) in Constitution of India.    

5. Medical practitioner is to serve the humanity with full respect for the 

dignity of patients. 

6. Medical practitioners spend less and less time with their patients and 

they did not listen full problems, and prescribe medicines. Therefore 

medical practitioners must have the ability or endurance to listen, the 

problems.   

7. Doctors‟ “bad handwriting” is a serious problem. Some time wrong 

drugs are given because nurses are unable to correctly decipher the 

doctors‟ prescription owing to bad handwriting. It is the duty of 

doctors if they tackle the patient that they should take more 

responsibility and legibly prescribe medicines.     

8. In emergency every patients have right to medical care without any 

legal formality.  
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9. Human life is more valuable. It must be preserved at all cost and 

medical practitioners are ethically bound to provide necessary medical 

care to the patients.      

10. Medical practitioners and patient relationship should be decisively 

considered to regulate this profession. 

11. World Medical Association declaration on the Rights of the Patient 

1981 must be adopted by all countries.   

========================================================== 
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Abstract 

 

The objective of this research paper is to investigate the relevance of religion in 

promoting a post-positivist justification for refugee protection and how it can 

improve both the approach and content of law in this regard. It examines the 

reasons why the notion of refugee protection in a society and consequently in the 

legal regime of the state might not be reasonably developed. It seeks to explore 

the tendency of mankind to surrender its reason to identities of affiliation and the 

role religion can play in alleviating the consciousness of the society.  It 

essentially evaluates the prescriptions of religions as a source of not simply 

reformulating the value structure of the society but also consequentially 

permeating into the dynamics of legal principles. It discusses the theory of 

cultural jurisprudence as the means by which religion can operate as a value-

influence in determining the content of law. 

 

Keywords: Religion-refugee-religion-protection 

================================================ 

 

Introduction 

Historically, some Ninety percent of all refugee situations are protracted, with 

over six  million refugees in exile for over ten years, and nearly half a that number 

for more than twenty years.
1
 Thus in real terms, the refugee population around the 

world is dependent on the socio-legal dynamics of the host society for much 

longer a period than would be to anybody‟s convenience. In addition to that, for 

the countries hosting refugee population, and particularly for those developing 

countries with the largest refugee populations, the costs of doing so are more than 

                                                
1 UNHCR Executive Committee, „Protracted Refugee Situations‟, June 24, 2004, UN doc. 

EC/54/SC/CRP 10  
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their fragile economies can sustain.
2
 In case of the industrialized nations, the 

vigorous commitment to control their borders and ensure security has made it 

increasingly difficult, if not impossible, for the refugee population to access 

mechanism of protection in such countries.
3
  

In the backdrop of this context, the extent and measure of protection afforded to 

refugees in the host country becomes not as much an issue of domestic 

jurisdiction as it becomes a civlisational concern.  

In the modern world, the term „protection‟ in its legal connotation, essentially 

refers to a defined system of rights and enforcement mechanism having its origin 

in the authority of the state to formulate the conditions of existence within its 

jurisdiction.  

One perspective would be that the very existence of rights is dependent on the 

state and there is no legitimate argument against the discretion of the state. In 

other words, there is no moral ground for a right to exist except when it is so 

desired by the state; that the only consideration for the creation of any right is the 

political decision of the state. The other perspective would stress that states do not 

determine the creation of rights but the enforcement of the same
4
. So Law would 

be a necessity not as much for the possession of rights but for protecting the 

exercise of rights.  

This debate raises a fundamental question about the nature of rights. If rights do 

not flow from religious, moral or „natural‟ [for instance, social or biological] 

sources, and the state is the repository and ultimate creator of such rights, 

individuals are at the mercy of the nation in which they happen to be located- 

either as citizens and/or as resident aliens or as refugees.
5
 If the state is the author 

and source of all rights, and refugees are not protected by a larger body from 

which to draw their legal strength, they are at the mercy of changing political 

circumstances.
6
   

                                                
2 Ninette Kelley, International Refugee Protection Challenges and Opportunities, IJRL, Vol. 19, 

No 3, pp. 401-439,  (2004) 
3
 Ibid  

4 Harold J. Laski, Grammar of Politics, Surjeet Publications, New Delhi, p. 89 (2008): “The State, 

briefly, does not create, but recognizes rights.” 
5 W. Gunther Plaut, Asylum: A Moral Dilemma, York Lanes Press, Canada, p. 28 (1995) 
6 Ibid, Also See Harold J. Laski, Supra Note 4: Laski notes how the State is not simply a sovereign 

organization with the power to get its will obeyed. The citizens have a duty of scrutinizing both the 

motive and the character of governmental acts.   
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It has to be seen that lack of legal protection regime can be either a reason or a 

consequence of the prevalent social values on the matter and the value-emphasis 

of religions has a substantial bearing on the socio-cultural dimensions of a 

community. This brings into prominence the role of religion in providing a 

rationale for refugee protection beyond and above the realm of positive law by 

influencing the social value structure of the state; a rationale which can itself 

shape the texture of positive law.
7
 

As is the unfortunate fact, a great challenge to ensuring protection of refugees in 

many developing nations is the absence of a national legislative and 

administrative framework to ensure smooth management of all the processes 

consequential to a refugee situation; applications, registrations, determination of 

refugee status, admission etc.
8
 

In such a scenario, the concern is greater than ever to explore and determine extra-

legal influences which would inform the content of positive law.
9
 It can be argued 

that notions of morality, religion and conscience are of fundamental importance in 

terms regulating the wisdom of law towards a better regime of refugee protection.  

 

The dynamics of relations between refugees and natives 

 

One of the major challenges in developing a social base for a notion of refugee 

protection lies in the volatile dynamics of the relationship between local nationals 

of the receiving state and the refugee population. Even when a receiving nation 

receives large refugee population within the perspective of its political scheme, 

the way the immediate society which hosts the refugee population would perceive 

the arrival of the alien population is determined by a variety of factors. The extent 

of the duration for which the refugee population puts up in the concerned territory 

also has a significant bearing on the attitude of the local residents towards the 

refugees.  

Ninette Kelly
10

 explains how in several instances refugees have found themselves 

the victims of open hostility and attack by local populations that have grown 

                                                
7 Emphasis Supplied.  
8 See Ninette Kelley, Supra Note 2 
9 See Harold J. Laski Supra Note 4, at 99: “The prescriptions of the State are never, therefore, final 

prescriptions. The guide to our conduct is not the voice of authority, save in so far as the results of 

authority go to the realization of ideal right.” 
10 See Ninette Kelley, Supra Note 2 
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frustrated with their presence. There is no identifiable common reason that serves 

as a springboard for such actions. It could be a single spark of friction or a 

combination of culminating factors; ranging from competition for scarce 

resources
11

 to political favouritism.  

Kelley cites
12

 a number of factors which contribute towards an unhealthy 

relationship between the residents and refugees; 

1. The impatience of host communities can be directly related to the length of 

time for which the refugees stay. They essentially view the refugees as 

outsiders bringing with them uninvited trouble for the host population.  

2. Hostility towards refugees can also be heightened when the conflict that 

drove them across borders follows them and threatened the safety of the 

local towns and villages.  

3. One major reason for drawing the hostility of the local population is the 

poorly resourced and managed refugee camps that can be used to channel 

guns, drugs and human trafficking posing a threat to the security of the 

surrounding communities.  

4. Resentment directed at refugees can also develop when the international 

assistance provided to refugees is seen as providing a better quality of life 

than that of local populations.  

5. Ethnic and religious tensions can also play a key role in local hostility 

towards refugees; a prime example of which can be noticed in the case of 

Bangladesh. Vicious sectarian violence in Bangladesh led to the flight of 

thousands of Bangladeshi Hindus to India at the end of 2001. Retaliatory 

incidents erupted in India, and local mobs in Border States attempted to 

push back Hindu refugees who had lived there for years. 

 

Whatever be the reasons, this lack of social acceptance may alternatively operate 

as the reason for or as the consequence of the absence of a secure and responsive 

legislative framework for the protection of the rights of the refugees. The legal 

framework of the country as a reflection of the will of the society may not take 

                                                
11 See Mahendra P. Lama, Refugee Situation in South Asia: Critical Issues in Perspective, Bulletin 

on IHL and Refugee Law, Vol.3 No. 1, pp. 87-108 (1998): “A landlocked economy like Nepal 
already has the highest deforestation rate in South Asia. The large scale intrusion into forest areas 

by the Lhotsampa refugees for both fuel and timber purposes have started getting manifested in the 

protests and clashes with the locals and the authorities” 
12 See Ninette Kelley, Supra Note 2 
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into consideration the benefits of a defined system of rights and facilities for the 

refugees. On the other hand, serving as a counter-function, absence of any legal 

framework in the first place may restrict the development of a reasonable social 

understanding of the refugee problem. This absence of sufficient national capacity 

has serious protection consequences for refugees.  

In this regard, Kelly cites the example of Kenya, which in 2005, even after having 

hosted hundreds of thousands of refugees for over 15 years; did not have either a 

national legislation specifically addressing refugee issues or an adequately 

resourced administrative framework. The National Refugee Secretariat in Kenya 

while being responsible for coordinating activities relating to the protection of 

over 250,000 refugees residing in Kenya was staffed by only 3 people.
13

  

The irony to be noted here is that problems like environmental hazards, growing 

rates of crime are also known to be generated and sustained by a particular portion 

of the local population. In such a scenario, though one can see some degree of 

distancing by the other local residents, the kind of hostility the refugees are likely 

to face is much severer.  

This poses the fundamental question that whether these hazards are the only 

factors influencing the perception of the local community towards the refugees? 

Why the creation of the same hazards by one‟s own countrymen does not arouse 

the same kind of hostile response? What is that factor which acts as a catalyst 

augmenting the hostility quotient amongst the local population? 

 

Concept of identity 

 

The answer can be traced in the psychological impulse of the human mind to be 

guided and governed in its judgment and decisions by reference to a defined set of 

identities.  

Shashi Tharoor
14

 explains how in interaction with each other, we are continuously 

influenced by our variable set of identities in reference to our geographical state of 

origin, linguistic or cultural affiliation, religious faith, caste etc. The terms of our 

interaction are most often determined by the terms of affinities in relation to the 

most seemingly relevant frame of identity. 

                                                
13 See Ninette Kelley, Supra Note 2 
14 Shashi Tharoor, India: From Midnight To the Millennium and Beyond, Penguin Books, New 

Delhi, p. 115 (2007) 
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It has been noted how refugees have been the targets of violent attacks and 

intimidation, largely because they were perceived as “different” from the 

communities in which they had temporarily settled.
15

 

W. Gunther Plaut also sheds some light on the consequences of any substantial 

differences amongst people in reference to the frame of identities they attach 

importance to. He asserts
16

 that someone who is unfamiliar, speaks another 

language, has another colour, wears a different type of clothes and live a lifestyle 

different from ours, makes us afraid, and often, hostile.  

Thus one of the fundamental hindrances in ensuring a social value of refugee 

protection lies in the fact that more often than not, the refugee population has a 

different texture and flavour of identity in contrast with the identity framework of 

the local population.  Early societies regarded the stranger as an enemy
17

 and the 

land outside the tribal borders as infested by demons. The magic powers of the 

strangers were feared because they were unknown. This reflects the tendency of 

human psychology to be unfriendly towards the oddity, the different and the 

unknown.  

This social resistance to strangers can be seen also in the relatively recent Bosnian 

refugee crisis. After sheltering thousands of Bosnian refugees, the overt pressures 

exerted by Germany for return and refoulement reflected a deep seated outlook of 

intolerance towards hosting of outsiders while completely comfortable with the 

idea of other countries being host to millions of refugees. Incidents of this nature 

opined some; represented a failure of appreciation and perspective.
18

   

This strong affiliation towards certain frames of identities[cultural, religious etc.], 

either itself becomes the reason of hostility towards the alien population in one‟s 

territory, or acts as a catalyst in flaming otherwise drowsy sparks of discontent.  

A very stark and real example of hostile relations between alien population and 

native population is the recent history of Fiji;
19

 a multi-island independent 

member of the British serving as an illustration of the old and pervasive problem 

of tensions between refugee population and native population.  The longstanding 

                                                
15

 Kate Jastram & Marilyn Achiron, Refugee Protection: A Guide to International Refugee Law, 

14.09.2010, http://www.unhcr.org/3d4aba564.html  
16 See W. Gunther Plaut, Supra Note 5, at 30  
17 Ibid, at 28  
18 Karin Landgren, The Future of Refugee Protection: Four Challenges, Journal of Refugee 

Studies, Vol.11 No.4, pp. 416-431 (1998) 
19 See W. Gunther Plaut, Supra Note 5, at 59  

http://www.unhcr.org/3d4aba564.html
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feud between the Indians and the native Fijians has resulted in difference being 

introduced between “us and them”, and the native Fijians claim that they are 

entitled to protect their cultural heritage against the newcomers.
20

  

This reflects the almost compulsive tendency of the human mind to so exalt the I, 

the self, the subject, so as to continually be tempted to reduce the rest of the world 

to the object of our needs and wants, or even to the object of our concern.
21

 This 

again is the root of the contradiction of liberal democracies which have an 

enlightened view of individual human rights but seem to have difficulty 

recognizing that others not like them have these same rights.
22

  

There are also instances in ancient times where countries such as China 

and Japan had traditional restriction regarding foreigners.  These restrictions were 

not instituted specifically against refugees; rather they reflect the desire of these 

nations to maintain as far as possible their cultural and human homogeneity, 

untainted by foreign additions.
23

  

This notion is reflected also in the pervasive belief that the cultural and 

racial heterogeneity which accompanies immigration jeopardizes European 

identity and solidarity and in the concern that immigrants will neither adjust to nor 

be accepted within European society.
24

 It is asserted that the cultural diversity of 

the immigrants challenges the traditional concept of the host nation-state.
25

 

Such social resistance jeopardizes even some principles already recognized in the 

international refugee protection regime. It makes any kind of permanent 

settlement or local assimilation of refugee population a very distant possibility 

indeed.
26

  

This idea of man being driven by a sense of identity can be examined not only 

from instances of friction, but also from incidents of accommodation. Of the 

almost ten million refugees who moved from East Pakistan to India in 1971, most 

                                                
20 See W. Gunther Plaut, Supra Note 5, at 60  
21 Ibid, at 20  
22 Ibid  
23 Ibid, at 38  
24 Satvinder Juss, IGCC Working Paper: Refugee Policy and Human Rights in Europe, September 

21, 2010, http://igcc.ucsd.edu/research/idcc/immigration/presentations/juss.pdf   
25 Hurst Hannum, Autonomy, Sovereignty, and Self-Determination: The Accommodation of 

Conflicting Rights, University of Pennsylvania Press, Philadelphia, p. 71(1990) 
26 Convention Relating to the Status of Refugees, art 34, July 28, 1951, 189 UNTS 150: “The 

Contracting States shall as far as possible facilitate the assimilation and naturalization of refugees. 

They shall in particular make every effort to expedite naturalization proceedings and to reduce as 

far as possible the charges and costs of such proceedings.” 

http://igcc.ucsd.edu/research/idcc/immigration/presentations/juss.pdf
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returned by 1973 but many stayed back in India, especially in the State of West 

Bengal. The language they speak acted as a facilitator for such local assimilation 

without being identified as foreigners by anyone.
27

 Here, a shared frame of 

identity facilitated a harmony of co-existence.  

Usually the perception of self-interest includes the interests of others. Such 

inclusion is generally accepted when it comes to family relations or even the 

national interest [especially in times of crisis], but there is great reluctance to 

extend „practical ethics‟ to the global sphere.
28

 In other words, it becomes quite 

regular to include the interest of those sharing the same frame of identity in one‟s 

perception of self-interest but to have a broader perspective of self-interest not 

confined by the philosophy of identity becomes more arduous. The expansion of 

the circle of legitimate self-interest is something that the local communities have 

found hard to come in terms with.  

The role of religion becomes vital in enlightening the social values in the 

perception of self-interest, to guide the human thought and conduct beyond the 

narrow platforms of restricted identities and to provide a morally logical basis for 

treating the refugees without any disfavour.  In this sense morality and the sources 

from which its precepts and injunctions arise
29

 may be seen to urge individuals 

and nations to pursue certain goals and thereby to temper the excesses of self-

interest.
30

 It can generate and validate a spirit of compromise between the native 

community and the refugees which creates an atmosphere of acceptance of each 

other.  

 

Religion as repository of values 

 

Religion can play a vital role in promoting the notion of refugee protection by 

bringing into focus and prominence, the moral prescriptions dictating policy 

formulation at the state level and values of social life at the community level.  

Many values in various religious faiths urge for proper and dignified treatment of 

the refugee/alien population; prescriptions which seek to inject certain values of 

accommodation into the regular social life of the community. It is generally 

                                                
27 V. Vijayakumar, A Critical Analysis of Refugee Protection in South Asia, Refuge, Vol. 19 No.2 
[January] pp. 6-16 (2001) 
28 See W. Gunther Plaut, Supra Note 5, at 53 
29 Here religion can be viewed as a source of morality.  
30 See W. Gunther Plaut, Supra Note 5, at 58  
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agreed that the granting of asylum is primarily rooted in religion and secular 

traditions that often overlap and occasionally clash.
31

 The focus here is on the 

religious traditions and not the secular ones.  

The book of Exodus says:
32

 “you shall not wrong a stranger or oppress him, for 

you yourselves were strangers in the land of Egypt. You shall not ill-treat any 

widow or orphan.” The strangers put in the same position as the widow and the 

orphan, were placed under God‟s direct protection.  

The religious tradition of the ancient Hebrews is a classic example of an effort to 

balance the cultural roots of the community and the considerations for alien 

population. It was the distinction of the ancient Hebrews that their legislation [the 

Torah] tired to balance their desire for cultural and religious cohesion with an 

injunction against xenophobia and called attention to its roots.
33

 The command 

„not to oppress the stranger‟; has been repeated more than thirty times with only 

the command to recognize the supremacy of god having been repeated more often.  

The Hebrew Scriptures also established the principle of non-refoulement in the 

case of slaves. It was directed that a slave who has sought refuge shall not be 

turned over his former master and that he shall not be ill-treated.
34

  

The Christian Church transferred the sacredness of the biblical altar to its own 

realm and granted the right of asylum to those who sought refuge in churches or 

monasteries, which, as places dedicated to God, demanded special respect. The 

practice of church asylum having found its most notable expression in Europe 

from the fifth to the fifteenth centuries, then waned and disappeared de facto, but 

has not been officially abandoned by the Roman Catholic Church.
35

 The stranger, 

or ger, is mentioned more than fifty times in the Torah [part of Old Testament], 

and the rest of the Bible further supports the need for treating him kindly.
36

  The 

ger was on his own and was to be given every consideration and care so that not 

only his rights but also his feelings were safeguarded.
37

  

Unlike the Hebrew Scriptures which appeal to memory as a motivating force for 

extending protection to strangers, the Holy Scripture of Islam; the Quran appeals 

                                                
31

 Ibid, at 17  
32 See W. Gunther Plaut, Supra Note 5, at 29  
33 Ibid, at 17  
34 Ibid, at 18  
35 Ibid, at 19  
36 Ibid, at 29  
37 Ibid 
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to the missionary impulse dealing many times with the protection that is to be 

extended to stranger.
38

 Hospitality towards the stranger is expressed by the term 

Idjara. To protect the refugee as effectively as one protected one‟s own kin, was a 

matter of honour. Normally a request for protection had to be accepted, but how 

long it would last was not covered by any hard or fast rules.
39

  It may be fairly 

concluded that the motivations underlying acceptance of the refugees in the 

Islamic society were primarily religious.
40

  

In case of Hinduism, one has to pay attention to the basic values it upheld and 

celebrated across ages both through preaching and practice. Hinduism 

incorporates all forms of belief and worship without necessitating the selection or 

elimination of any particular approach which traditionally fosters acceptance of 

others and in its basic pluralism manages to assimilate and acculturate diverse 

ideas and national backgrounds.
41

  

The ancient Indian principle of Vasudhaiva Kutumvakam, which emphasizes that 

all human beings scattered across the Earth, are one family, reiterates the 

principles of equality, tolerance and respect for and among all human beings, 

irrespective of their differences. This was an outstanding philosophy of ancient 

India where all frames of identities merged into a common thread of togetherness. 

The difference in human beings was subservient to the acknowledgement that 

divinity pervaded all living beings; that the fundamental equality of human beings 

is non-negotiable cannon of social existence.  This principle of equality is 

encapsulated in the following hymn of the Rig Veda [5-60-5]: 

“Ajyeshthaso akanishthasa ete san bhratrovaavrudyuh saubhagaaya” 

When translated, it means that no one is superior or inferior. All are brothers and 

should strive for the interest of all and should progress collectively.
42

 

The following verse of Atharvaveda [111-30-6] also reflects the principle of 

equality by stating that every individual is equally entitled to enjoy the natural 

resources of the community. The verse reads as follows: 

Samani prapa saha vonnabhagah 

Samane yoktre saha vo yunajmi 

                                                
38 Ibid, at 20  
39 See W. Gunther Plaut, Supra Note 5, at 21  
40 Ibid, at 50  
41 Ibid, at 22  
42 Justice Rama Jois, Seeds of Modern Public Law in Ancient Jurisprudence and Human Rights- 

Bharatiya Values, Eastern Book Company, Lucknow, p. 49 (2000) 
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Araah nabhimiwabhitah. 

 

It means that “all have equal rights to food and water. The yoke of the chariot of 

life is placed equally on the shoulders of all. All should live together in harmony 

supporting one another like the spokes of a wheel of the chariot connecting its rim 

and hub.”
43

 These prescriptions did not to any extent; impose a differentiation of 

treatment and in relation to outsiders.  

The idea of inclusiveness is also summed up beautifully in the following verse; 

Sarve bhavantu sukhinah 

Sarve santu niramayaa 

Sarve bhadrani pashyantu 

Ma kashchit dukhabhak bhavet 

The verse emphasizes on the happiness of all people all over the world
44

 and prays 

for the peace, prosperity and good health of all. The thing to be noted here that the 

idea of “all people” is not qualified, limited or marginalized by any relative 

variable. In its essence, it does not differentiate between people and contemplates 

unison of identities. 

This idea of non-discrimination was not confined to spiritual prescriptions only. It 

reflected also in the political philosophy of administration. According to 

Manusmriti [Chapter IX, Verse 311]; 

 

Yatha sarvani bhutani dharaa dharayate samam 

Tatha sarvani bhutani bibhratah parthivam bratam 

 

When translated, it means that just as mother earth gives equal support to al the 

living beings, a king should give support to all without any discrimination.
45

 

Thus in Hindu philosophy, the emphasis to employ reason beyond the constraints 

of identities is at the core of the ideas of equality of all human beings and non-

discrimination. The idea of equality was not a limited idea applicable only to the 

subjects of the kingdom. The notion of equality in Hinduism is an encompassing 

                                                
43 Ibid 
44 Justice Rama Jois, Supra Note 42, at 171  
45 Ibid, at 109  
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ideology of accommodation applicable beyond the narrow political identity of 

individuals.  

 

Religion as reason of persecution 

 

It has to be understood that Religion is not only a repository of values, but 

many a times also a frame of identity. In other words, instead of alleviating human 

consciousness from the realm of narrow identities, religion itself becomes a 

parameter of identity and fanaticism. Instead of preparing the concerned society to 

rise beyond the perspective of discrimination, religion itself becomes the factor for 

discrimination.  

Religion as a factor of persecution can be seen as far back as the eighth century 

when the Parsis, otherwise known as Zoroastrian refugees, arrived in India fleeing 

from religious persecution brought about by the conquest of Persia by the Arab 

Muslims.
46

  

 Though not acknowledged officially; governments have had a policy of 

„encouraging‟ certain parts of population to leave the territory of the country. An 

example is the displacement of Muslims by the Serbs in Bosnia where policy of 

exiling portions of the population has turned them into refugees.
47

 

During the reign of Mary Tudor, 20,000 Protestants had to leave Salzburg in 1732 

and found refuge in East Prussia and the ready reception of these religious 

refugees was of course related to the fact that they went to lands of asylum where 

their co-religionists were in power or at least possessed considerable influence.
48

 

Another instance is the case of Huguenots. The abrogation of the Edict of Nantes 

by the King of France in 1685 robbed the nonconformists of their liberties. The 

Huguenots [French Protestants] left mainly for Geneva. The reasons of their 

departure and the reasons for their acceptance in Geneva were primarily religious. 

The ready reception of the Huguenots in other countries to which they fled- 

primarily Prussia, Holland, England, South Africa and America- was primarily for 

religious reasons, though not for them alone.
49

  

                                                
46 James Emerson Whitehurst, The Zoroastrian Response to Westernisation: A Case Study of The 
Parsis of Bombay, Journal of the American Academy of Religion, 37, No. 3, 224-236 (Sept. 1969) 
47 See W. Gunther Plaut, Supra Note 5, at 35  
48 Ibid, at 38  
49 Ibid, at 40  
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The case of Chakma refugees is an instance where the factor of religion 

got merged with already existing divides. The declaration by the former Prime 

Minister of Bangladesh, Mujibur Rehman that Chakmas are also Bengalis‟ with an 

aim to crush their protracted demand of autonomy brought about a serious identity 

crisis among the Chakmas and deepened the process of their alienation. They also 

had genuine fears on account of the Islamisation drive as they were Buddhist.
50

 

  

The theory of cultural jurisprudence 

 

After having established that religion as an instrument contains sufficient value-

orientation for promoting a notion of refugee protection, the most relevant concern 

is to ensure that such value influences of religious prescriptions contribute in 

shaping the structure and content of law. As Laski has stressed,
51

 religion has 

played a much marginalized role in socio-legal development than it could. The 

challenge would be to incorporate religion as a positive value-influence on the 

process of policy formulation.  

The answer lies in the theory of “Cultural Jurisprudence”. A theory of cultural 

jurisprudence views law as an agency through which the principles of parity, 

equity and justice can be accurately secured given the increasingly diverse and 

multi-cultural nature of contemporary society.
52

 Cultural jurisprudence seeks to 

inform the evolution of law through an understanding of culture. The goal of 

cultural jurisprudence is to enhance and expand the values of justice to apply to all 

the diverse populations that come within the jurisdiction of the law
53

 and not to 

attend only to the native or dominant population. Religion forming an essential 

part of culture can in such a case provide substantial input as to the approach and 

content of the legal regime.  

Generally, the impact of political and economic forces in engineering shifts in 

policy is a bit exaggerated and the role of culture or religion; primarily 

neglected.
54

 Social movements such as women's rights, gay rights and minority 

                                                
50

 Mahendra P. Lama, Supra Note 11 
51 See Harold J. Laski, Supra Note 4, at 99: “Religion, doubtless, has brought to its devotees 

immeasurable comfort; but it has not, in a vital sense, affected the substance of the social order.” 
52 Satvinder Juss, Towards a Morally Legitimate Reform of Refugee Law: The Uses of Cultural 

Jurisprudence, Harvard Human Rights Journal, vol. 11, pp.311-354 (Spring, 1998) 
53 Ibid 
54 Martin Jacques, Cultural Revolutions, NEW STATESMAN, December 5, 1997, at 24 
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rights have received far more vitality, vigour and magnification from changes in 

culture than from political or economic forces.
55

 It is imperative for everybody to 

realize that a marginalized world outlook based on identity affinities is thoroughly 

inappropriate in a global society. Law and policy-makers must recognize and 

reflect the importance of more pluralistic and less ethnocentric cultural forces in 

today's diverse world society.
56

  

The theory of cultural jurisprudence will help policy-makers understand global 

cultures and allow them to treat justly all persons that are affected by their 

policies. Cultural jurisprudence views policy-making not from the perspective of 

policy-makers and their vested interests, but from the viewpoint of the cultural 

communities affected by policies.
57

 Recognition of the cultural diversity and 

global interdependence would ensure reduction of arbitrariness in decision-

making and policy making processes especially where the policy-makers stand in 

a platform separate from those who would be most directly affected by the policy.  

A theory of cultural jurisprudence is particularly appropriate today in the context 

of massive migration and globalization. The traditional notion of an ethnically, 

religiously, culturally integrated nation is becoming redundant due to the sheer 

impossibility to preserve an uninfluenced homogenous character of societies. The 

theory of cultural jurisprudence alleviates the process of political decision making 

from the realm of constricted national and regional concerns to the ideal universal 

considerations. Cultural jurisprudence can provide a mechanism for social justice 

in a world with increasingly fluid borders, where equal citizenship rather than 

ethnic belonging should form the basis of a meaningful civic culture.
58

  

If cultural jurisprudence is used to tackle not only domestic nativism (an attitude 

or policy favoring native inhabitants of a country over immigrants) but also 

xenophobia (fear or hatred of strangers or foreigners), it could diminish many of 

the tensions associated with population flows by inducing greater understanding 

among policy-makers.
59

 

Infusing the religious prescriptions in the law by applying the theory of cultural 

jurisprudence can sufficiently ensure that the concept of priority in terms of the 

                                                
55 Alan Dawley, Struggles for Justice: Social Responsibility and the Liberal State, Belknap Press, 

Cambridge, p. 228-231 (1991) 
56 See Satvinder Juss, Supra Note 52 
57 Ibid 
58 See Satvinder Juss, Supra Note 52 
59 Ibid 
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basic rights of the refugees
60

 is not sacrificed because of decisions guided by 

identity affinities and distorted logic.  

 

Conclusion 

 

If taken seriously as a repository of values, religion can play a very 

significant role in promoting a notion of refugee protection by alleviating the 

policy considerations from suspended abstractions to determinable legal 

principles.  

But as history stands ample proof, if we view even religion as a source of 

defining our identity and determining the circle of our self-interest, far from 

promoting a notion of refugee protection, religion itself can become the reason 

and the instrument for persecution of communities of people.  

The outstanding capacity of religion to provide a justification beyond political 

exigencies can not only provide legitimacy to the framing of legal framework, but 

also orient the social values towards a more desirable texture.  

The principle to not view religion as a source of identity can be seen even in the 

Convention on the Status of Refugees where it is provided in Article 3
61

 that State 

are to apply the provisions of the convention without discrimination on the basis 

of religion.  

For all the religious prescriptions and moral imperatives, it is for the society to 

decide the principles it actually seeks to internalize. Religion can play a role only 

when the society and the policy-makers allow it to play a role; otherwise, even the 

best of medicines cannot cure, if never prescribed.  

========================================================== 

                                                
60 For more on the basic rights of refugee, see W. Gunther Plaut, Supra Note 5, at 24 
61 Convention Relating to the Status of Refugees, art 3, July 28, 1951, 189 UNTS 150: “The 

Contracting States shall apply the provisions of this Convention to refugees without discrimination 

as to race, religion or country of origin.” 
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Abstract 

 Human rights are those rights available to every human being without any discrimination of 

cast, creed, or sex. Gay people are also member of our society and are human beings. They are 

also having right to privacy as provided under article 21 of the Constitution of India. So, every 

one is free to exercise his body without creating any harm to the others. But section 377 of the 

Indian Penal Code makes punishable the homosexuality even if it has been done with the consent 

of the parties. Section 375 of the Indian Penal Code provides that if the sexual intercourse is 

done by a male to the female with her consent is not the rape, if female is major. If this liberty is 

given for the heterosexuality why is not in the homosexuality.  The Delhi High Court‟s verdict  in 

NAZ FOUNDATION‟ case is appreciable to remove the above discrimination. But the question 

is how far it acceptable in the Indian Society.  All these things have been discussed in this paper 

with the help of the provisions as well as Judicial Pronouncements of the other countries. Lastly 

it has been concluded that the verdict of the Delhi High Court is very much relevant but liberty 

for this (homosexuality) given to the Lesbians, Gay peoples, Bisexuals and Transgender not to 

the normal human beings. 

Keywords: Homosexuality-gay right-decriminalization 

===================================================================== 

 Introduction 

 Human lives are the most wonderful creation of God. They are different from other creations of 

God because they are endowed with the capacity to think logically. Even religiously it is 

believed that human beings are the creation of God, the Almighty. However to believe in a 

scientific way human beings are a biological creation of nature. Every human being, when born 
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is endowed with certain rights called the human rights. Any discrimination to any person in 

enjoying his human rights would be a complete injustice to the said person. But, a question arises 

here that are all human beings given equal chance to enjoy their respective human rights?  The 

answer will obviously be no. There are many sections in our society who have been deprived of 

their human rights. One of such sections with   which we are concerned here are the gay men and 

lesbians. The discrimination and injustices suffered by the gay men and lesbians has become a 

very burning issue in the present time. This is a well established fact that ultimately human 

beings are the ruler of this earth. When human being started their living on the earth the concept 

of society started evolving, and slowly evolved our civilisation. The development is the prime 

feature of our society which has lots of inconvenience. To deal with these inconveniences in the 

society certain principles, rules, and regulations are required to maintain discipline in the society. 

These rules, regulations and principles are called law and these laws are regulating the society. 

Laws are amendable according to situation and with the passing of time. These laws have been 

given definite shape and so as to be in conformity with the present day situation. Examples of 

well developed laws include the civil laws, criminal laws, etc. however here, we are concerned 

with one of such developed law that is the criminal law.  The paper aims to discuss development 

of the criminal law in India concerning homosexuality. It highlights the impact of 

decriminalisation over the society. The discussion tries to throw light upon the history of 

homosexuality trends worldwide. Also especial emphasis has been made to the homosexuality 

under the Indian Law with special reference to the judgement on the Naz Foundation case decide 

by the Delhi High Court legalising homosexuality in India. Some empirical work has also been 

done to know the personal views of different sections of the people on the issue of legalisation of 

homosexuality.  It is also tried to compare the judgments of other country with the present 

judgment wherever felt necessary.  

Meaning and concept of Homosexuality 

In a very common parlance homosexuality is a sexual activity with a member of one‟s own sex. 

The very meaning of homosexuality clearly signifies that homosexuality is a desire to have 

sexual intercourse not with the opposite sex but with the same sex person. The person engaged in 

homosexuality is known as homosexuals. The term homosexuality includes sexual relationship 
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between man and man commonly known as gay relationship, the sexual relationship between 

women transgender. 

Homosexuality, as mentioned above is the and women commonly known as lesbians. Also the 

term homosexuals includes bi-sexual and the  

union of same sex or a same sex relationship. Now the question is whether homosexual activity 

is a recent trend or the same has been prevailing since ancient times? The fact is that 

homosexuality is not a recent trend as the same has been prevailing from the very early time in 

some parts of the world. 

In the ancient times, in Babylonia and Egypt, homosexuality was a very common activity. 

Similarly, the ancient Greeks considered homosexuality to be a more genuine expression of 

love.
1
  Similarly, homosexuality was a common practice in other countries like England, 

America including India. 

 Provisions of homosexuality in various countries in the world 

Sexual acts between consenting adult males have long been the target of criticism from long 

back. But, in the present time, especially in the late 20thand the early21st century, there have 

been a growing movement for the legalization of the homosexuality and to give due regard to the 

marriage rights of the same sex couples. Almost every country in the world is taking part in the 

movement for the legalisation of the homosexuality. Slowly and slowly these movements for 

legalising homosexuality are turning to be successful as our societies are gradually becoming 

more permissive.As per one of the survey conducted by the International Gay and Lesbians 

Human Rights Commission (IGLHRC), around 80 counties in the world are still continuing with 

the laws criminalizing homosexuality. Also the lesbians and Gay men have been seen to be 

targeted for arrest in various countries under the respective laws relating to scandalous conduct, 

public decency, etc. 

(a) United Kingdom:  Earlier the same sex relationship was serious offence in United Kingdom.  

By the Criminal Law Amendment Act, 1885, homosexuality was regarded as a gross indecency, 

                                                             
1A Karlen, Sexuality and Homosexuality (New York : Norton, 1971) at Subhash Chandra Singh , “Homosexuality 

and the Law: A policy of control and containment”, Indian Socio Legal Journal,, Vol.XXXIV Nos.1&2, 2008, p20. 
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and was made punishable.  But in the year 1954 on 24
th
 August the Wolfeden Committee was 

established in England to deal with the law relating to homosexual activities in England. The 

Committee submitted a very positive report towards the rights of the homosexuals. The report 

was published in the year 1957.It recommended that “homosexual behaviour between the 

consenting adults in the private should no longer be offence.
2
 However it was only in the year 

1967 that the act constituting homosexuality was decriminalised under the Sexual Offences Act, 

1967, however, it is to be noted that homosexuality would not be an offence only when the 

following conditions were satisfied: 

(a) That consent must be present between the two adults committing the sexual 

acts; 

(b) The two adults must be above 21 years of age; 

(c) The act constituting homosexuality must be done in the private means; 

(d) Only the two adults committing the homosexual act must be present in the 

premises. 

Thus we can say that the Sexual Offence Act, 1967, is an achievement in protecting the rights of 

the homosexuals. Same sex sexual activity is only immune from prosecution if it occurs in 

“private”. Another flaw of the Act was that the said Act, on the one hand decriminalised 

homosexuality but on the other hand clearly ban gay men from soliciting others for sexual 

relations. 

To avoid the defect of the Sexual Offence Act, 1967, the Crime and Disorder Bill, 1998 was 

introduced. The Bill was finally passed on 30
th
 November 2000. But the provisions governing 

the rights of the homosexuals are still not so strict. Another major defect of But, the word private 

is much stricter for homosexual relations than for the heterosexuals‟ acts.
3
 

      (b) United States: In the United States till the early part of the 20
th

 century homosexuality 

was an offence. However, it is to be noted that, in the later at of the 20
th
 century, 46 states of the 

United State of America repealed their anti- homosexual‟s laws. This change in United State of 

                                                             
2 Subhash Chandra Singh , “Homosexuality and the Law: A policy of control and containment”, Indian Socio Legal 

Journal, Vol.XXXIV Nos.1&2, 2008, p.22 
3 Ibid 
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America came in to force because of a very active role played by the Judiciary. One of the 

important cases to be mentioned here is the case of Lawrence v. Texas.
4
  The said case is of the 

landmark case protecting the rights of the homosexual persons. The said case invalidated much 

anti- sodomy law in the United States and ruled that the right to privacy protects consensual, 

adult sexual intimacy at home. In declaring the Texas „homosexual conduct „law 

unconstitutional, the court overruled the Supreme Court‟s decision pronounced in 1986 in the  

Bowers v. Haardwick
5
 case where a person  in state of Georgia named Michael Hardwick was 

arrested in his bedroom for having sex with another adult male and had been charged under the 

anti-sodomy law in the state of Georgia. In this case the Supreme Court upheld a statute banning 

consensual sodomy and  upheld the state laws making homosexual sex criminal offence. 

Thus, the Lawrence case was a very land mark case in the U.S. legal history which held the 

consensual sexual conduct was a part of the liberty of the individuals The said case has 

completely neglected the rulings of the court in the case   Bowers v. Hardwick
6
.   

(c) Other countries:  Ever country in the world is governed by his respective laws. It is not so 

that the law governing the various countries are same. For example homosexual relationship is 

permitted to some extent in countries like U.K, U.S.A. however, on the other hand the same is 

strictly punishable by death in countries like Afghanistan, Iran, Nigeria, Pakistan, etc. Again in 

some countries like Bangladesh, Bhutan, Guyana, Nepal, etc. the crime relating to same sex 

relationship is punishable by imprisonment.  Another example here may be taken of Brazil. In 

Brazil, any consensual act performed by the consenting adults, is not punishable, but, the same is 

punishable only when one of the participant is below14 years of age and the other participant is 

an adult.
7
  Malaysia has its own strict law dealing with the homosexual relations. Under the 

Malaysian Penal Code consensual homosexual acts are punishable up to 20 years of 

imprisonment and whipping.
8
  The case   Public Prosecutor v. Dato seri Anwar Bin Ibrahim

9
 is 

                                                             
4 539 U.S. 558 (2003) 
5 478 U.S. 186 (1986) 
6
 Ibid 

7 Supra note2 
8 Section 377-B of the Code. 
9 (2001) 3 M.L.J 193. 
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the one of the prominent case in which the above mentioned law has been enforced. Thus, 

difference can be seen in laws relating to homosexuality in various countries of the world. 

Homosexuality and the Criminal Law in India 

India is a country where customs, traditions, ethics and morality forms the basis of civilisation. 

As such India is a very conventional and religious country. Since, morality, ethics, traditions are 

always given upper status in every aspect of life, anything which is immoral, unethical or against 

the traditions are considered as taboo. There are many issues which are regarded as taboo, such 

as sex, sexuality, etc. These issues still very recent time were never a topic of public discussion. 

But now the society has become more permissive as there has been a great necessity of 

awareness on issues like sex and sexuality and it has become essential that the same is discussed 

and learnt about. One of such issues which have become an issue of great concern is the issue 

related to same sex relationship. 

Homosexuality can be characterised as one of the major forces which has been challenging the 

traditional Indian norms since the last few decades. In the present time, there has been a great 

controversy and debate with regard to homosexual relationship and the same has led to the 

repealing of the section 377 of the Indian Penal Code, 1860, thus legalising homosexuality in 

India.A large section of the Indian population regards homosexuality as an unnatural and 

immoral pra 

ctice. Thus, the homosexual community in India had to have a tough struggle in claiming their 

rights of the recognising same-sex relationship in the country.  

(a) Homosexual practice in ancient India: 

As mentioned above, India is a country guarded by traditions and customs. So homosexual 

activity is deemed something very unusual activity and the same is regarded against nature. 

However, with the passing of time the Indian society has become permissive to some extent thus 

creating a positive attitude towards the same sex relationship. However when we talk about 

homosexual relationship a question may arise in our mind that homosexuality is a recent aspect 

in India or the same was prevailing since ancient time. 
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The Manusmriti, which lists the oldest codes of conduct that were proposed to be followed by a 

Hindu, does include mention of homosexual practices, but only as something to be regulated.
10

 

In ancient India though homosexuality was regarded a part of the sexual practices but the same 

was never well accepted. Also strict punishments were provided for the commission of 

homosexual activity. For instance the homosexual relationship between older women and a 

virgin girl was punished by the shaving of her head, cutting of two fingers and by being made to 

ride on a donkey through the whole town. Again sexual relationship between two virgins was 

punished by a fine of 200(two hundred) panas, paying the double of her nuptial fee and receiving 

of 10(ten) lashes with a rod.
11

 However no mention of punishment has been made in respect of 

two non- virgins having sexual intercourse.  

The punishment in respect of the male offenders indulging in unnatural sex was less severe than 

that prescribed for a woman. In respect of a male committing an unnatural sex with another male 

would be asked to take bathe dressed in his clothes.
12

  

Thus it shows that homosexuality trends in India are not a recent origin but the same has been 

prevailing since ancient time. But it cannot be ignored that the same has been increasing at an 

alarming rate in the recent time. 

(b) Homosexuality under the Indian Penal Code, 1860 

The provision which makes homosexuality as an offence in India is the Section 377   of the 

Indian Penal Code, 1860. Section 377 of the Code makes it punishable in the form of unnatural 

offence
13

. It is to be noted that section 377 was introduced during the British rule in India. The 

                                                             
10 Available at http://en. Wikipedia.org/wiki/Homosexuality_in _India, 12_ 09- 2009, 12:59 p.m 
11 Ibid 
12 Ibid 
13

 Unnatural offences: whoever voluntarily has carnal intercourse against the order of nature with any man, woman 

or animal shall be punished with imprisonment for life, or with imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine. 

Explanation- penetration is sufficient to constitute the carnal intercourse necessary to the offence described in the 

section.  

http://en/
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ambit of section 377 is to criminalise and prevent homosexual associations such as sodomy in 

particular, extends to any unnatural sexual union involving penile insertion.   

Supporting the criminalisation of the homosexuality in India in the year 2008, the Additional 

Solicitor General of India, namely P.P. Malhotra had said that: 

“Homosexuality is a social vice and the state has the power to contain it. Decriminalisation 

homosexuality may create a breach of peace. If it is allowed, than the evils of AIDS and HIV 

would further spread and harm the people. That would lead to a big health hazard and degrade 

the moral values of society”.
14

 Thus, from the above discussion, it is clear that section 377 of the 

Indian Penal Code, 1860 criminalised homosexuality as an unnatural offence. 

Advocacy for legalising homosexuality in India 

India is a country strictly regulated by religion and the most of the religions in India are not in 

favour of same- sex relationship. In spite of the fact that the Article 15 of the Indian Constitution 

guarantees that the state or any individual shall not discriminate against any person on the basis 

of sex.
15

 But open discrimination in regard to such people continues to take place. Thus, there is 

a need to remove the discrimination against the homosexuals and give them the same respect and 

equality as given to other members of the society. The first step which is required to be taken in 

this regard is to decriminalise homosexuality in the country and the same is possible only by 

repealing the related provision of section 377 of the Indian Penal Code, 1860.
16

 

The NAZ Foundation a New Delhi based NGO is at the forefront of the campaign to 

decriminalize homosexuality in India. The main aim of the said organisation was to create 

awareness among the common masses regarding the HIV, as matters related to sexuality and 

sexual health. In collaboration with various human rights groups and agencies such as lawyers, 

Human Rights Law Network, Amnesty International , International Gay and Lesbian Human 

Rights Commission , the NAZ Foundation has made great attempts in various times to address 

                                                             
14  Available at http://en . Wikipedia.org/wiki/section_377_of_the_Indian_Penal_Code, last visited on 13 -09- 2009, 

12.51p.m. 

 
15 Article 15 (1) of the Constitution of India provides, “ State shall not discriminate against any citizen on the 

grounds only of religion, race, caste, sex place of birth or any of them. 
16Supra note 13  

http://en/
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cases of sexual rights and abuse and the protection of the rights of the sexual minorities. One of 

the attempts of the NAZ foundation to protect the rights of the sexual minorities was sensitising 

the government for the amendment of the section 377 of the Indian Penal Code, 1860. Going to a 

step forward, the NAZ Foundation filed a PIL in December 2001 challenging the provision of 

section 377 of the Indian Penal Code. Thus, the very first attempt to decriminalise homosexuality 

in India was taken by the NAZ foundation, Delhi. 

Similarly, in the year 2006 in the month of September, Nobel Laureate Amartya Sen along with 

another eminent writer Vikram Seth raised their voice for bringing about a change in the section 

377of the Indian Penal Code, 1860. They argued that section 377 of the Indian Penal Code is 

cruel and discriminatory against certain sections of the society i.e. the homosexuals and said that 

the said law must be struck down. On 30
th

 June 2008, Indian Labour minister Oscar Fernandez 

backed calls for decriminalisation of the consensual gay sex, and the Prime Minister Manmohan 

Singh called for greater tolerance towards homosexuals.
17

   

The 4
th

 July, 2008 was also another prominent day for the supporters of the gay rights and the 

gay rights activists, because on this day the Delhi High Court supported the holding of the Gay 

rally and opined the same as nothing unusual. Following the same on 23
rd

 July, 2008, the 

Bombay High Court said that the unnatural sex law in India i.e. the section 377 of the Indian 

Penal Code, 1860 should be reviewed. 

Apart from the above mentioned aspects showing the various advocacies for decriminalising 

homosexuality in India, another very important advocacy for the decriminalising homosexuality 

in India was laid by the former Health Minister Anumani Ramadoss. On 9
th

 august 2008, he 

campaigned for changing section 377 of the Indian Penal Code, which makes the homosexuality 

an unnatural act and thus illegal. As per him, “the entire objective of getting the homosexuality 

decriminalised is primarily to reach out to an estimated 4.5 million MSMs across the  country as 

about 86% HIV/AIDS effected persons in India are „Men having Sex with Men(MSM)”.
18

 

                                                             
17

Supra note 10          
18 Ibid  
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Thus, it can be said that though there a many sections of our society who are against the 

legalisation of homosexuality in India, yet efforts are being taken by various other section of the 

society to protect the rights of the homosexuals and to bring them to the same level as that of 

heterosexuals. 

Recent judicial pronouncement and homosexuality: A discussion on the NAZ Foundation 

case 

As known legalisation of homosexuality is a very burning issue in the present time. The 

legalisation of homosexuality by the Delhi High Court in NAZ Foundation case was not the 

result of one day proceeding. However, the same is the result of the eight year long legal 

proceedings for which great patience and tolerance was required. Finally on 2
nd

 July, 2009 the 

day came when the gay sex among the consenting adults was legalised by the Delhi High Court. 

A brief look on the eight year long proceedings with regard to the legalisation of the 

Homosexuality is as mentioned under: 

Delhi High Court in the case of Naz Foundation v. National Capital Territory of Delhi
19

 is 

generally known as the NAZ Foundation case has pronounced historical judgment to protect the 

rights of homosexuals. The NAZ foundation here is the petitioner and the Government of NCT 

of Delhi and Others is the respondent in the said case. The case begins with the filing of a 

petition by the NAZ Foundation, an NGO based on Delhi challenging the constitutional validity 

of the section 377 of the Indian Penal Code, 1860 which penalises the consensual sexual acts 

between adults in private and descries the same as unnatural provision. The plea put forwarded 

by the petitioner was that section 377 on account of its covering of sexual acts between the 

consenting adults in private violates the provision under the Article 14, 15, 19 and 21 of the 

constitution. However the petition in the beginning was dismissed by the Court. However by an 

order on 3
rd

 of February, 2006 the Supreme Court observed that the matter requires a due 

consideration. So the matter was again remitted to the High Court. 

  Argument by the petitioner in the present case 

                                                             
19 Think India Quarterly, Vol 12, Number 3, July-September, 2009 p.54 
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The petitioner NGO was an organisation which has been working in the field of HIV/AIDS 

prevention. As per the petitioner the homosexuals are the persons more vulnerable to HIV/AIDS. 

Thus the petitioner claims to bring this litigation in public interest on the ground that the HIV 

control and preventive measures were failing due to the applicability of the section 377 of the 

IPC. The petitioner also claimed that section 377of the  Indian Penal Code criminalise 

consensual or oral sex is outdated and has no place in the present society where the people are 

generally becoming more acceptive. They also claimed that by criminalizing private consensual 

same- sex conduct, the section 377 becomes a weapon for police abuse, harassments against 

person indulging in same -sex relationship and also creates negative beliefs against the same- sex 

relationship and sexual minorities. 

As per the petitioner the right to privacy is implicit of the right to life guaranteed under the 

constitution. So the prohibition of the private, consensual sexual activities is against the rights of 

privacy and dignity within the ambit of right to life under Article 21 of the constitution. The 

petitioner further submitted that the objective of the legislature in penalising the unnatural sexual 

acts has no nexus to the classification created between procreative and non- procreative sexual 

acts and is thus it violates the provisions of the Article 14 of the Constitution. 

The petitioner also argues that the provisions under the section 377 of the Indian Penal Code, 

1860 is also against the  provision of the Article 15 of the constitution as section 377 is 

discriminatory on the basis of sexual orientation. 

 The claim put forwarded by the petitioner was that section 377 is also violative of the provisions 

of the Article 19 of the Constitution. This is because section 377 of the Indian Penal Code 

curtails the individual‟s right to make personal statements regarding his or her sexual 

preferences, right of assembly, right to move freely so as to engage in homosexual conducts. 

Thus, the petitioner through all his claims prayed for the exception of the private consensual 

sexual relationship from the ambit of section 377 of the Indian Penal Code, 1860. However the 

claims forwarded by the petitioner have been replied by the respondent in their own way. 
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Argument by the respondents in the present case 

The respondents claimed the retention of the section 377 of the Indian Penal Code on the ground 

that it has been generally invoked in cases of allegation of child sexual abuse and for 

complementing lacunae in the rape laws and not mere homosexuality. The use of the section 

comes in cases of assault where bodily harm is intended or caused. Also the respondents here 

claims that the existence of the provision of section 377of the Indian Penal Code,1860 is always 

required because the deletion of the same will pave the way for delinquent behaviour and also 

the same may be misconstrued as the granting of licence for homosexual relationship. 

 Judgement of the case 

However after hearing the arguments put forwarded by both the parties Justice S, Muralidhar of 

the Delhi High Court, finally gave the decision in support of the petitioner by decriminalising 

homosexuality. The Court held that section 377of the Indian Penal Code, 1860 is violative of the 

provisions of the Article 21, 14 and 15 of the Constitution of India. However, the Court also held 

that the provision of section 377 of the Indian Penal Code shall continue to govern the non-

consensual penile non vaginal sex involving the minors. 

VII. Legal status of the judgement of the NAZ foundation case:  

Till July 2009, the same sex relationship was an offence under section377 of the Indian Penal 

Code, 1860. The various Human Rights Activists argued that the provision of section 377 was a 

complete violation of the rights of homosexuals and also that the same has been an obstruction 

for HIV/AIDS prevention Activists, as well as sex workers and other LGBT group. As such the 

continuation of the section 377 Indian Penal Code has become a very controversial issue in the 

present time. In the beginning The Law Commission of India had favoured the continuation of 

the section. However in its 172
nd

 report in the year 2000 the Law Commission itself 

recommended the repeal of the section 377, IndianPenalCode, 1860. After eight years old long 

proceeding in the case of Naz Foundation v. National Capital Territory of Delhi 
20

, the Delhi 

                                                             
20 Ibid  
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High Court repealing the law contained under section 377 of IndianPenal Code legalises sexual 

relationship between consenting adults. However, it is to be noted that the Delhi High Court held 

that the section was valid to the extent it related to non- consensual non- vaginal intercourse or to 

intercourse with minors.  

However, here a question may arise that whether the decision of the High Court legalising 

homosexuality will apply throughout India? With regard to this question it is to be noted that 

decision of a High Court on the constitutionality of a law applies to whole of India and the same 

is not confined to the territory of the state over which the High Court in Question has 

jurisdiction. So, in this case also the decision of the High Court may be effective throughout 

India with the exception of only the State of Jammu and Kashmir. But at the same time it is to be 

noted that though the decision has persuasive value, the same is not binding upon the courts 

outside Delhi and the High Courts of any other state may disagree with the decision of the Delhi 

High Court. Another issue of discussion is that the section also criminalises bestiality. If the 

section is completely repealed as recommended by the Law Commission of India in its 172
nd

 

report in the year 2000, then the act of bestiality will also be validated. The Court in Naz 

foundation’s case decriminalise consensual homosexuality. It does not say anything about 

bestiality. That is why section 377 of Indian Penal Code should not be completely repealed.  

Conclusion and Suggestions 

Section 377 of the Indian Penal Code, 1860, criminalises homosexuality. But the criminalization 

of the homosexual relationships is deemed to be against the human rights as well as against the 

right to equality of the LGBT group. Keeping this aspect in mind the verdict of the Delhi High 

brought fruitful outcome. Delhi High Court has delivered very historic decision by legalising 

homosexual relationship among the consenting adults When the Constitution of India has 

guaranteed right to equality to its entire citizen then why should this small section of the society 

be deprived of their rights. Even at the international level steps are being taken for protecting the 

rights of the homosexuals by decriminalising the same –sex relationship. Various organisations 

at the International level are urging to the nations of the world to repeal their respective laws 

criminalising homosexual activities and to develop a new law decriminalising the same- sex 

relationship.  In my personal opinion criminalization of same – sex relationship was against the 
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human rights of a particular section of society i.e. the LGBT group. It will be really unjust to 

deprive this particular section of our society of their rights. It is a very high time that all of us 

come forward with a very helping hand so as to assist this particular section of the society to 

mingle themselves with the other members of the society because mere passing a law for 

legalization of homosexuality cannot be said to be a success in granting the right to equality and 

protecting the human rights of this particular section of society. However one important thing to 

be noted here is that decriminalisation of the homosexual relationship is meant only for a 

particular section of the society i.e. the LGBT group. The term LGBT includes only the 

Lesbians, Gay men‟s, Bi- sexual and the Transgender and does not include the normal human 

beings. So, proper care should be taken that laws made for the special class of the people are not 

being misused by the other section of the society.  

===================================================================== 
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Abstract 

Traditionally Judiciary, one of the three organs of the government is entrusted 

with the power to interpret laws legislated by the legislature or its delegated 

organs. However, judicial process, attitude and behavior of the judiciary cannot be 

defined in isolation. The judicial trend always changes in accordance with the 

changing needs and aspirations of the society. Because of an insensitive and a 

lethargic executive in India, the judiciary has had to shun its traditional garb and 

has embarked upon a number of areas which hitherto were domain of the 

executive. With this reality, the judiciary has responded to the concerns of the 

people. There has therefore come a shift of the role of the Supreme Court of India 

from a traditional interpreting body to an activist responding to the concerns of 

the people. The shift in the trend may be examined from a number of judgments 

of the courts. This article directly looks into the role of the Court in providing 

leadership in solving social problems. Thus this aspect of the judicial process can 

be fitted in the contextual framework of sociological jurisprudence. The purpose 

of the paper, however, is to examine the role that, the Supreme Court has played 

in those areas wherein the law is not either clear or is non-existent and the 

leadership it has provided and continues to do so in such areas. It is therefore, not 



 INDIAN JOURNAL OF HUMAN RIGHTS STUDIES        ISSN 

 

VOL. I | ISSUE JAN-FEB 2011 

 

Page | 150 

within the scope of this paper delve into the issues of the failures and the 

fallibilities of the Supreme Court of India. 

Keywords: Socio economic rights-protection-supreme court 

 

Introduction 

In a democratic political set up, judiciary is one of the three important organs of 

the government. Underlying the importance of Judiciary Lord Bryce remarks that: 

“there is no better test of the excellence of the government than the efficiency of 

the judicial system.”
1
 He further remarks “if the law be dishonestly administered, 

the salt has lost its flavor… if the lamp of justice goes out in darkness, how great 

is its darkness.”
2
 In a social welfare State that India preserves to be one, 

importance of judiciary assumes new dimensions and significance. When the 

central theme of governance is the welfare of people, the role of judiciary assumes 

prime importance, as it is the judiciary that is endowed with the authority to 

ensure that the government adheres to the minimum yardstick of good 

governance. 

 

The Constitution of India envisages the creation of a social welfare State. When 

the People of India gave themselves the Constitution, social justice was one of the 

issues of prime concern. The makers of Constitution were rather anxious to 

imbibe the philosophy of Social Justice in the Constitution, a manifestation of the 

colonial experience and the long history of India chequered with social 

inequalities that the makers of the Constitution were amply aware of. They were 

therefore conscious to instill new life of justice in the new document, in 

accordance to which India was to be governed. The creation of a just society was 

                                                
1 James Bryne, Modern Democracie,  London: Macmillan Co. Ltd., 1923, p 421, as cited in Manas 

Chakrabarty., Judicial Behaviour and Decision making of the Supreme Court of India, p. 20, (New 

Delhi: Deep and Deep publications, 2000). 
2 Ibid. 
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not possible with the mere enumeration of elaborate rights and provisions to meet 

the set goals. The institutionalization of a vibrant democracy, with effective 

executive, an accountable legislature and a judiciary at the helm that would in turn 

monitor
3
  the governance of the country in accordance with the Constitution was 

felt essential. It is for this purpose that the Supreme Court of India stands at the 

helm of the Indian judicial system. An author rightly summates the role played by 

the Indian Supreme Court thus:  

 

The Court has throughout sought to be a defender of the rights of the 

people against the accesses of the executive. Faced with a liberal and 

enlightened executive it sought to co-operate with it, confronted with an 

aggressive and bellicose one the courts stepped aside, and when the 

executive was weak and negligent the courts were obliged to step in to 

ensure that the needs of the people were met. Vicissitudes in the fortunes 

of successive executives perpetually required the court to readjust its 

position and often the court’s approach was dependent on the leadership 

of the court.
4
  

 

 

Before delving into the details of the role that the Supreme Court of India has 

played, it is relevant to examine as to whereform the Supreme Court derives its 

powers. Article 124 of the Constitution of India envisages the creation of the 

Union Judiciary. Article 129 of the Constitution perceives the Supreme Court as a 

court of Record, Article 131 of the Original jurisdictions of the Supreme Court, 

Article 132 Appellate jurisdiction in appeal  from High Courts in certain cases 

and Article 133 provides for the Appellate jurisdiction in Appeals   from High 

Courts in regards to Civil matters. Article 134 further provides for the Appellate 

                                                
3 See the Preamble to the Constitution of India. 
4 Govind Das., “The Supreme Court on overview” , Supremebut not Infalliable, (New Delhi: 

Oxford University Press, 2000) in B N Kripal, et al (eds.)p. 17   
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jurisdiction of the Supreme Court in regard to criminal matters. Article 136 

provides for the special leave to appeal for the Supreme Court and finally, article 

139 confers on the Supreme Court of powers to issue certain writs.
5
 Wielded with 

such vast powers the Supreme Court has functioned with rapid diligence in 

different areas. The prime areas of the apex Court’s activism are seen in those 

areas where appropriate law is either non-existent or the executive makes 

unprecedented inroads in the rights of the people or is too lethargic to function in 

accordance to the provisions of law. The Supreme Court of India is thus vested 

with vast powers. It has functioned with due diligence in a number of areas. The 

areas that the Court has played pro-active roles are those in the protection of 

environment, the rights of the vulnerable groups like women, the cases of 

refugees where there is no law not only in India but in the whole of the South 

Asian region, and the like. The Supreme Court of India has also delved into the 

sensitive areas like that of religion, which has always been difficult task to draw a 

line between the “Church and the State.” These and some more shall be specified 

areas of inquiry in the topic at hand at a later phase. 

 

 

The Court has left its mark as the final defender of the rights of the people in such 

gray areas where the legal provisions are either not clears or that people are in 

want of justice. The role of Judiciary has gained momentum as well as marked 

significance owing greatly to apathy of the executive that has often relinquished 

the duty towards the people. In an evolving democracy like that of India, where 

social inequality is a historical reality, the role of all the wings of the government 

is essential to imbibe justice at all levels of life. It is to cure this historical reality 

that the Constitution, under Articles 14, 15 and 16, perceives of a system of 

distributive justice. This is to cure the long-standing social infirmities in the 

                                                
5 Article 139 reads : Parliament may by law confer on the Supreme Court power to issue 

directions, orders or writs in nature of Habeas Corpus, mandamus, Prohibition, quo-warranto, and 

certiorari or any one of  them, for any purposes other than those mentioned in Clause (2) of Article 

32. 
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society so that every citizen, irrespective of her background avails of what is her 

minimum due. This would not be possible unless all the organs of the government 

function with due diligence to persevere to accomplish that ideal that the    

Constitution so consciously provides for. With the executive and the legislature 

often failing to live up to that constitutional obligation, it has been the Court that 

has mostly come to rescue of the people. The legislature, which ought to be 

accountable to the people, has often messed itself with antagonistic politicking 

with the opposition and election oriented sloganeering, has greatly pre-occupied 

the prime time of our politicians and political parties. With rule of Law greatly 

failing to ingrain in the social system, the executive at various echelons has 

remained non-responsive to the welfare and need of the people. A vibrant, pro-

people and a responsive executive is a sine qua non for a successful democracy. 

The case in India has been quite different. 

 

With cases of corruption, red-tapism, nepotism and such other menace rampant in 

our executive and legislature all alike, people’s faith is greatly eroded the system. 

It is in this state of the judiciary plays its role and provides for the much-needed 

respite to the people, the poor and the needy. Be it in the case where thousands 

have languished in jails without trail for a long period of time, the case of highly 

deteriorating environment or the precious right to life and liberty of the people, 

jeopardized by executive action, it has been the Judiciary and especially the 

Supreme Court that has stood with the call for justice. It is because of these 

people-friendly gestures of the Supreme Court of India that the people have 

reposed a great faith in the institution as and when their precious rights are put to 

jeopardy. The stature that the Judiciary in India assumes today is due precisely to 

these activities of the Supreme Court during hours of crucial need. When rule of 

law has been shaken, when people are deprived of their precious rights or are 

threatened of, the Supreme Court has bailed them out of danger. And because of 

this unfettering social role that the Supreme Court has played, it is today the true 

Guardian of the People’s rights, the Custodian of the Constitution, the watchdog 
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of the legislature and the Executive. This, the Supreme Court has done amidst 

accusations of it being an activist Court, attempting to overstep its constitutional 

mandate and the like. If Indian democracy can be said to be successful, it is 

greatly the role of the Supreme Court as it has been this apex body that has 

continuously checked the recalcitrant governments from the path of derogation 

perpetually reminding them of the solemn duty that they have towards the people 

under the constitution of the Country. 

 

Supreme Court of India and its role in Specific Areas 

 

i) The case of Refugee Protection: 

 

One of the few areas where the Supreme Court of India has played a significant 

role is in the case of refugees. India, like any other South Asian Country has no 

law regulating the issues of involuntary migrations that the region is characterized 

with. International Refugee law, the 1951 Convention Relating to the Status of 

Refugees and its subsequent Protocol of 1967 are not ratified by the Government 

of India. There is no regional mechanism similar to that of the Central American 

Countries (Cartagena Declaration) or like that of African Countries (who have the 

OAU Convention) to deal with the case of refugees and other involuntary 

movements across the borders. Despite the absence of law India has hosted 

refugees as diverse as the Tibetans, the Chakmas from Bangladesh, the Sri 

Lankan Tamils, the Bhutanese, the Hindu refugees from Bangladesh from within 

region and a host of others from outside the south Asian region. Apart from the 

people crossing over to Pakistan in the aftermath of partition, India has solely 

been a refugee receiving country,
6
 and there is fairly a good track record of 

treatment that is has accorded to refugees. In the absence of any specific laws 

dealing with refugees, they are dealt in an ad hoc manner, dependent upon 

                                                
6  Mahendra P Lama., “Refugees in South Asia: Critical Issues in Perspectives”, 2 IHL Bulletin, 

2000, 498. 
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administrative convenience and the relational expediency with the source country. 

One of the outcomes of the lack of a specified legal framework is discriminatory 

treatment that often results in dissimilar treatment. However, it is to be noted that 

the constitutional bodies and rights groups in India have been fairly more active in 

the issue of protecting the rights of refugees. The judiciary has been vigilant in 

this regard. The vital right of right to life and personal liberty under Article 21 of 

the Constitution is being applied by the Supreme Court in the case of refugees too 

and thus have given a great respite to those who have sought asylum in India at 

various phases of time. 

 

The admission of all aliens to India is governed by the provisions of the 

Foreigners and Passport Acts although admission and grant of asylum to certain 

groups of asylum seekers has occurred solely on the basis of administrative 

decisions.
7
 It is for this reason that procedures followed for the admission of 

different groups of refugees have been different. In the case of Tibetian refugees 

the large influxes in the aftermath of Dalai Lama’s escape to India received by the 

Indian Army at border and escorted to areas of allocated settlements. The 

1,22,000 Sri Lankan Tamils who entered India by boat on 2
nd

 August 1989 were 

received at the reception centre in Tamil Nadu where screening was done by the 

officials of the Customs, Revenue and Immigrations departments to distinguish 

potential militants from amongst the asylum seekers.
8
 Afghan nationals entered 

India with non-extendable visas have regularized their stay by extending their 

residential permits who were subsequently accorded refugee status under UNHCR 

mandate.
9
 

 

                                                
7  See Smrithi Talwar, “Building a Regional Consensus on Asylum : The Indian Perspectives” 

Paper presented at the Regional consulation on Refugees and Migratory Movements in South 

Asia, (New Delhi 1996), p. 51. 
8 Ibid. 
9 Ibid. 
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In the absence of any specific legislation on refugees, general laws applicable to 

foreigners are used to deal with refugees. The pre-independent enactments like 

Passport (Entry to India) Act 1920, the Registration of Foreigner’s Act 1939 and 

the Foreigners Act 1946 do exist and are applied to refugees in an ad hoc manner 

depending upon administrative convenience. 

 

The above laws that are applied to any foreigner including refugees are not 

sufficient to provide the necessary relief to the refugees who not only require 

admission into the territory, but also need protection and humanitarian assistance. 

The Supreme Court has risen to this occasion to provide protection to the refuges 

in different cases, passing appropriate orders to provide treatment to refugees as 

directed by the Court, in doing so the Supreme Court has adopted a two-pronged 

strategy to meet the much-needed protection of the refugees. The first is the 

induction of International Law provisions to the Indian Law so that the rights are 

made available.The constitutional protection apart, India is a signatory to a 

number of international instruments, which provide certain rights to human 

persons. India is a party to the ICCPR, ICESCR, International Covenant on the 

Elimination of all forms of Racial Discrimination, Convention on the Prevention 

and Punishment of the Crime of Genocide, Convention on the Rights of the Child, 

Convention on the Elimination of all forms of Discrimination against Women, 

Convention against Torture, Cruel, Inhuman or Degrading Treatment or 

Punishment and the International Convention on the Suppression and Punishment 

of the Crime of Apartheid. 

 

The misconceptions that International Conventions are not enforceable in India 

unless a statute to that effect is enacted is reversed by the Indian Judiciary.
10

 In 

Mahanbhai Ishwarlal Patel v. Union of India, 
11

  the Supreme Court observed: 

                                                
10  Colin Gonslaves writes that there is somewhat an automatic integration of International 

Refugee Conventions in Indian Law and argues citing a number of Judgments of Indian Courts to 

substantialte the proportion. See for details: Colin Gonslaves “The Somewhat Automatic 
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Making of law … is necessary when (international treaty) or agreement 

operates to restrict the rights of citizens or others or modifies the laws of the 

state. If the rights of citizens or others which are justiciable are not affecting, 

no legislature measure is needed to give effect to the agreement or treaty.
12

  

  

In Peoples Union for Civil Liberties v.  Union of India
13

 , the Supreme Court held 

that “the provisions of the Covenant which elucidate and go to effectuate the 

fundamental rights guaranteed by our constitution can certainly be relied upon by 

the courts as facets of those international rights and hence enforceable as such. 

The court has further clarified the issue in Vishakha  v. State of Rajasthan 
14

 

where in the court reiterated … in the absence of domestic law occupying the 

field, to formulated effective measures to check the evil of sexual harassment of 

working women at all places, the content to international conventions and norms 

are significant for the purpose of interpretation of the guarantee of gender 

equality, the right to work with human dignity in Articles 14, 15, 19(1) (g) and 21 

of the constitution of India.  

 

The above are just a few illustrative cases and the Indian courts have in several 

occasions emphasized the integration of international law provisions as long as 

they are not mutually contradictory. In fact, the Indian Constitution itself 

endeavors to “foster respect for international law and treaty obligations in the 

dealings of organized people with one another.”
15

 Therefore, the provisions of the 

                                                                                                                                
Integration of International Refugee Convention in Indian Law” Bulletin IHL and Refugee Law 

(vol. 3, NO. 2) in Reading Material, vol. 2.5th South Asian Teaching Session on International 

Humanitarian and Refugee Law, NLSIU, May 2003, p. 249. 
11 AIR 1969 SC 783. 
12 Ibid at p. 785. 
13 AIR 1997. SC. 568. 
14 (1997) 6 SCC 241. 
15 Article 51 (c) of the Constitution of India. 
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variety of international instruments that India is a party are applicable as long as 

they don’t conflict with the municipal laws of the country. 

 

In specific refugee cases the Indian Courts have pronounced the rights of refugees 

in very specific terms. In National Human Rights Commission v.  State of 

Arunachal Pradesh
16

  the Supreme Court held that foreigners are entitled to 

fundamental rights under Article 21 and Article 14 of the Constitution. The 

Supreme Court observed
17

:   

 

We are country governed by Rule of Law. Our constitution confers certain 

rights on every human being and certain other rights on citizens. Every 

person is entitled to equality before the law and equal protection of the laws. 

So also no person can be deprived of his life or personal liberty except 

according to procedure established by law.  Thus the state is bound to protect 

the life and liberty of every human being be he a citizen or otherwise and it 

cannot permit anybody or group of persons, eg, the AAPSU, to threaten the 

Chakmas or to leave the state, failing which they would be forced to do so. No 

state government worth the name can tolerate such threats by one group of 

persons to another group of persons; it is duty bound to protect the threatened 

group from such assaults and if it fails to do so, it will fail to perform its 

constitutional as well as statutory obligations. Those giving such threats 

would be liable to be dealt with in accordance with law. The State government 

must act impartially and carry out its legal obligations to safeguard the life, 

health and well being of the Chakmas residing in the state without being 

inhibited by the local politics. 

 

In an earlier case on the same issue, the Supreme Court approved of the spirit of 

the Universal Declaration of Human Rights and the principle of non-refoulment 

                                                
16 (1996) 1 SCC 742 
17 Id.Para.20. 
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without a mention of the 1951 Refugee Convention. It was observed:  Article 14 

of the Universal Declaration of Human Rights speaks of the right to enjoy 

Asylum, has to be interpreted in the light of the Instrument as a whole, and must 

be taken to mean something. It implies that although an asylum seeker has no 

right to be granted admission to a foreign state, equally the state which has 

granted him asylum must not later return him to a country whence he came. 

Moreover, the Article carries considerable moral authority and embodies the legal 

pre-requisite of regional Declarations and Instruments.
18

 There are many other 

cases, both reported and unreported, wherein various High Courts and the 

Supreme Court have take similar stand in the interest of refugees. This judicial 

attitude has gone a long way to protect the rights of refugees including the 

important right of not being refoulded to the country of origin. The judicial 

approach assumes importance in the event the India is not a signatory to the 1951 

Refugee Convention although it is a member of the Executive Committee of 

UNHCR. 

 

The Supreme Court has made it abundantly clear that the Constitutional Rights 

under Article 21 of the Constitution of India are available to the refugees as well. 

This has provided the much-needed respite to the people in distress. It is therefore 

the intervention of the Supreme Court of India that there has been a trend set in  

the question of treatment given to the refugees despite the absence of any specific 

laws to that effect. It is with this judicial lead that the refugees in India, wherever 

their origin is, are granted asylum and humanitarian assistance and international 

protection accorded. This is done mostly without the involvement of UNHCR, 

which is the international body for such protection, and maintenance of the 

Refugees. As an illustration, one could cite the high level of treatment accorded to 

the Tibetan refugees in India, which is often said to be better than the Convention 

level of treatment. However, there has not been a universal level of treatment of 

                                                
18 National human rights commission v.State of Andhra Pradesh, 1996 (1) SCC 745. 
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refugees present in the Indian soil. Owing to a specific law setting the yardstick, 

some refugee groups like the Sri Lankan Tamils need more attention and care. It 

is to such issues that the Supreme Court of India needs to draw its benign 

attention so that there exists a uniformity of treatment amongst all refugees in the 

region. 

 

ii) Case of internally Displaced People: 

 

  While the case of refugees, as people dislocated from their countries of 

origins for different causes is one of concern, there are millions of internally 

displaced who live  in equally difficult conditions as refugees.  Dislocated 

from their known habitats, because of Development Projects like dams or 

industries, internally displaced people live in as appalling conditions as 

refugees. One advantage even the refugees might have over the internally 

displaced people is the international attention that the former have which the 

latter are denied as issues of internal concerned of the country concern. While 

the Supreme Court would have issued numerous orders to the government in 

relation to the case of internally displaced people, what is sought here is to 

cite some illustrative cases to examine the role of the apex court has been 

playing from time to time. A detailed work on the topic falls beyond the scope 

of this paper. 

 

The Human and environmental consequences of big development projects 

such as large dams have been a focus of increasing attention in many 

countries. Large scale involuntary resettlement caused by such projects has 

become particularly contentious. In India, where large dams are still 

fashionable and a sure sign of development, the issue of Internally Displaced 

people assumes prime significance. One such case is the question of IDP’s, in 

the aftermath of the construction of the Sardar Sarover Dam on the Narmada 

River. While the number of affected families was estimated to be 6,1 47, in 
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1979, the official estimate of the Government is now 41,000 (or 205,000 

people) neither including at least 1,57,000 people displaced by the canals nor 

the people displaced by the compulsory afforestation or people displaced by 

the project construction colony.
19

 The latest development in the history of this 

project is the judgment given by the Supreme Court of India on 18
th

 October 

2000, adjudicating a Public Interest Litigation Petition filed by the Narmada 

Bachao Andolan (NBA). The decision is not only important in the case of this 

particular issue but assumes importance in all such other issues of mass 

displacements. 

 

The Supreme Court speaking through Justice B N Kripal, delivering the 

majority judgment, dealt with the scope of the petition and decided to restrict 

it to relief and rehabilitation issues.
20

 On the merits of the Court noted that the 

petitioners’ contention that the involuntary displacement of tribal people 

violated Article 21 of the Constitution read with ILO Convention 107, 
21

 and 

that there were alternatives which could assist in the restructuring of the 

project so as to minimize the displacement. After examining the need for 

water in drought prone areas, the Court concluded that dams play a vital role 

in providing water for irrigation, agriculture domestic and industrial use, 

hydroelectric power, and keeping floodwaters back. It also asserted that the 

displacement of persons need not per se result in the violation of fundamental 

or other rights. The court was of the view that case asit had to be seen whether 

the displaced persons were better off after their rehabilitation. To determine 

the quality of life of the oustees, before and after relocation, the Court focused 

on the situation of the tribal people even though tribals did not constitute the 

totality of the oustees. The court expressed the view that, amenities in 

                                                
19 “ Human Rights and Displacement; The Indian Supreme Court Decision on Sardar Sarovar in 
International Perspective”, 50 p. (971-985) 974, (2001). 
20 Ibid, p. 975. 
21 International Labor Organization, Convention Concerning the Protection and Integration of 

Indigenous and other Tribal and other Semi-Tribal Populations in independent Countries, Geneva, 

26 June 1957. 
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rehabilitation sites would be better than in the tribal hamlets and that are 

gradual assimilation of tribal people into mainstream society would 

necessarily benefit them.
22

 

 

Justice Barucha dissented judgment and took the view that a review of the 

project in general was not warranted. However, upon reviewing the 

documents relating the environmental clearance, he found that the process was 

not successfully carried out and directed the Environmental Impact Agency of 

the Ministry of Environment and Forests to appoint a Committee of Experts as 

provided for in the Environmental Impact Assessment Notification of 1994 

and directed the Committee to conduct the requisite studies and assess as to 

whether environmental clearance could be granted. He further directed that 

until such time as the Committee accords environmental clearance, 

construction should cease. In case clearance was granted, the concerned status 

would have to clarify before work begun that all persons ousted by reason of 

the increase of the height by five meters from the prepared level had been 

satisfactorily rehabilitated and that suitable vacant land for rehabilitating all 

those who would be ousted by the increase. Similar measures would have 

been necessary for each incremental increase in the height of the dam.
23

  

 

The judgment of the Court has evoked severe criticisms from different 

questions. Although the Court has responded to that displacement, per se was 

in violation of Article 21, the judgment is that the provision of Article 21 was 

safeguarded by only when the rehabilitation of the displaced people was better 

than the original life that the oustees lived. The proposition is more 

pronounced in the dissenting judgment, which calls upon the concerned state 

governments to ensure the rehabilitation of the oustees. The majority was 

                                                
22 See generally, “Human and Displacement; The Indian Supreme Court Decision on Sardar 

Sarovar in International Perspective”, ssupra n. 19. 
23 Ibid. 
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much concerned to strike a balance between the rights of the inhabitants and 

the need for developmental work. The ruling of the Court that displacement of 

the people from their natural habitat, as tribals are generally known to be 

occupying remote areas, far away from the mainstream population, is not a 

violation of their right under Article 21, is little unfortunate. The ruling that 

the assimilation of the tribals in the mainstream population would benefit 

them is also unwarranted. Assimilation is not in itself, integration. What the 

tribal people require to be done is integration and not assimilation. When a 

people get assimilated to another larger community, the former usually loses 

its identity. That is what assimilation connotes. Integration takes the incoming 

community into the socio-political and economic mainstream but leaves them 

to have their identity intact. This is what needs to be done as the tradition and 

culture of the tribal people is as precious as that to the mainstream 

community. 

 

The merit of the judgment is, however, imminent despite the fallibilities 

pointed above. The very fact that rehabilitation is stressed is a point to reckon 

with. But for the judgment of the Court, the displaced were the very mercy of 

the state governments concerned. It is with the Court’s ruling that the state and 

the Central Governments are reminded of their duty towards the tribal people. 

What is to be noted is that the evidence of adverse effects of this is only 

neutral. There are favorable outcomes as those mentioned by the judges. The 

court has attempted to balance two sensitive areas, between the need for 

development on the one hand and the precious right of the citizens on the 

other. A careful review of the decision of the Supreme Court reveals that the 

ruling is not wholly insensitive. The Court has taken significant caution in the 

question of rehabilitation of the displaced. If the displacement was necessary 

because of the dam was necessary, this perhaps what the Court could have 

done. 
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iii) Right to Livlihood 

 

The Supreme Court has done another feat by way of expansion of the right to life 

and Personal Liberty under Article 21 of the Constitution. It is now held that the 

right to livelihood is implicit under Article 21 of the Constitution. The Supreme 

Court first recognized this right in the case of Olga Tellis v. Bombay Municipal 

Corporation. 
24

 The petitioners, a journalist and two pavement dwellers, 

challenged the government scheme to deport pavement dwellers from Bombay to 

their respective place of origin. The main plank of the argument of the petitioners 

was that the right to life includes the right to livelihood, and since the pavement 

dwellers would be deprived of their livelihood if they were evicted from their 

slum and pavement dwellings, their eviction would amount to deprivation of their 

life and hence unconstitutional. Accepting the petitioners’ contention the Court 

held: 

 

Deprive a person of his right to livelihood and you shall have deprived him of his 

life….. the sate may not by affirmative action, be compellable to provide adequate 

means of livelihood or work to the citizens. But any person, who is deprived of his 

right to livelihood except according to just and fair procedure established by law, 

can challenge the deprivation as offending the right to life conferred by Article 

21.
25

  

 

Thereafter in Banwasi Seva Ashram v. State of Uttar Pradesh 
26

 the Supreme 

Court detailed safeguards to protect tribal forest dwellers that were being ousted 

from their forest land by the National Thermal Power Corporation Limited 

(NTPC). The Court permitted the acquisition of land only after the NTPC agreed 

                                                
24 AIR 1986 SC 180. 
25 Ibid at p. 194. 
26 AIR 1987 SC 374. 
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to provide certain Court approved facilities to the ousted forest dwellers.
27

  In 

other Article 32 petitions, the Court has passed interim orders requiring state 

agencies to resettle and rehabilitate tribals who were being displaced by dams. 

 

This pattern of judicial activism wherein the Supreme Court of India has provided 

the much needed respite to the aggrieved party are numerous and it is in such 

areas that the Court has provided leadership and set a trend. Cases are numerous 

but the essence of all is this that the rights available under Article 21 are expanded 

to include a number if other un-enumerated rights so that like the right to a clean 

environment, clean water, clean and healthy air, right to livelihood and the like. 

Citizens now can move the Supreme Court or any of the High Courts in case any 

one of such rights is violated by the action of the state. 

 

 

 

 

iv) Protection of the Rights of women in the Work Place  

 

The Supreme Court has risen to the occasion to safeguard the rights of women in 

work places. Sexual harassment of women in work place has had been a common 

reality in India. In the absence of any specific law, the rights of the vulnerable 

section of the society remained unprotected and the working women suffered 

silently in the male stream. In Vishaka  v. State of Rajasthan,
28

  the Supreme 

Court invoked the Constitutional provisions under Articles 15, 51 (A), and 253 

and also made it clear that the plethora rights available to women in International 

law are also applicable in India because of it being party to those international 

conventions. It is not necessarily that such provisions of International Law should 

                                                
27 Ibid, at p. 374, 378. 
28 AIR 1997 SC 3011, AIR 1997 SCC 241. 
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be specifically legislated in India. The Supreme Court further, defined as to what 

means sexual harassment in working places, which runs as follows:
29

  

 

For this purpose, sexual harassment includes such unwelcome sexually 

determined behaviour (whether directly or by implication) as: 

 

a) Physical Contact and advances 

b) A demand or request for sexual favors. 

c) Sexually coloured remarks. 

d) Showing pornography. 

e) Any other unwelcome physical, verbal or non-verbal conduct of sexual 

nature. 

 

Further, the Supreme Court laid a number of guidelines to work as preventive 

steps from the sexual harassment of women in working places. The guidelines
30

  

demand “all employers or persons in charge of work place whether in the public 

                                                
29 Ibid, p. 3016. 
30

 Without prejudice to the generality of this obligation they should make the following steps: 

 Express prohibition of sexual harassment as defined above at the work place should be    

notified, published and circulated in appropriated ways. 

 The Rules/ Regulations of the government and public sector bodies relating to conduct and 

discipline should include rules/regulations prohibiting sexual harassment and provide for 

appropriate penalties in such rules against the offender. 

 As regards private employers steps should be taken to include the aforesaid prohibitions in 

the standing orders under the industrial Employment (Standing Orders Act) 1946. 

 Appropriate work conditions should be provided in respect of work, leisure, health and 

hygiene to further ensure that there is no hostile environment towards women at work 

places and no employee women should have reasonable ground to believe that she is 

disadvantaged in connection with her employment. The Court further lays down 

provisions for Criminal proceedings, Disciplinary Actions, Complaint mechanism, 

complaint Committee, workers Initiative, Awareness, Third Party harassment, etc. With 
such a detailed guideline to prevent harassment of Women in working places, the Supreme 

Court has really provided respite to working women who had suffered decades altogether 

in the absence of any legal mechanism to safeguard their right. This is one important area 

of leadership that the Supreme Court of India has provided in solving problem that had 

remained a menace in the dearth of any appropriate law. Ibid,  pp. 3016-3017. 
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or private sector” that they “should take appropriate steps to prevent sexual 

harassment.”  

 

The Indian judiciary also expanded the scope of these rights to new horizons by 

interpreting more rights into the realm. Since India ratified the CEDAW, which 

imposes a positive obligation to take appropriate steps to prevent discrimination 

of all forms against women besides taking steps to protect the honor and dignity 

of women.  In Madhu Kishore v. State of Bihar
31

 the Supreme Court observed that 

CEDAW is an integral scheme of Fundamental rights and Directive Principles of 

Indian Constitution. In Visakha v. State of Rajasthan
32

 a writ petition was filed by 

a social worker who was gang raped because she had tried to prevent a child 

marriage. In this case, it was prayed that the apex court should formulate 

guidelines for preventing sexual abuse. The court issued a set of guidelines to deal 

with the growing sexual exploitation of women in workplaces. Considering the 

inadequate laws to deal with this social menace the court observed that the 

guidelines would be binding and enforceable until a suitable legislation is enacted 

in this regard. In the similar vein the court added a note of caution: 

 

" In cases involving Human Rights, the Courts must be alive to the 

International Conventions and Instruments as far as possible to give effect 

to the principles contained therein- such as the Convention on the 

Eradication of All forms of Discrimination Against Women, 1979 [CE 

DAW] and the Beijing Declaration directing all state parties to take 

appropriate measures to prevent such discrimination." 

 

 

                                                
31  AIR 1996 SC 2178. 
32 Supra Note. 28. 
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In Apparel Export Promotion Copuncil v. A.KChopra
33

 the Supreme Court 

applied the law laid down in Vishaka’s case and upheld the dismissal of a superior 

officer of the Delhi based Apparel Export Promotion Council who was found 

guilty of sexual harassment of a subordinate female employee at the place of work 

on the ground that it violated her fundamental right guaranteed by Article.21 of 

the Constitution. While ratifying the CEDAW India made a declaration
34

 with 

regard to compulsory registration of marriage on the basis that it will be 

impracticable for India to apply this provision in consonance with the variety of 

customs and religious practices. The effect of this declaration became 

meaningless with the decision of the Supreme Court in Seema v. Aswini Kumar
35

 

in which the court held that “marriages of all persons should be made 

compulsorily registrable in their states, where the marriage is solemnized. An 

analysis of these judicial precedents reveals that the Indian Supreme Court along 

with the quasi judicial body i.e National Commission for Women (NCW) has 

been playing a pro-active role in protecting Human Rights of women.  

 

 

v) Modernization of Hindu Religion: 

 

One of the most contested issues in the history of Indian judiciary is the issue of 

religion. The Constitution of India guarantees the freedom conscience, free 

profession, practice and propagation of religion to all persons. When Article 25 

provides this right to every individual, Article 26 guarantees to every religious 

denomination or a section thereof the right to manage its own affairs and the right 

to establish and maintain institutions for religious and charitable purposes. The 

freedom is subject to the limitation of public order, health and morality and to 

                                                
33 AIR 1999 SC 625.  
34 Supra note. 27.  
35 AIR 2006 SC 1158.  
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other provisions of Part III of the Constitution.
36

 One of the contested issues is the 

issue as to where does one draw a line between the right of the individual under 

Article 25 and the right of the denominations under Article 26 of the Constitution 

and the Supreme Court has attempted to clarify this confusion in a number of 

cases as and when the case has come into question before the Court. 

 

During the late colonial period, there was a transformation law from traditional 

indigenous law to a modern/ secular law. According to Marc Galanter judicial 

process in that period has substantiated by theory of “bargaining in the shadow of 

law,”
37

  but still he agreed that judiciary has adopted a pragmatic approach. Thus 

during this period Hinduism was undergoing a vast process of reformulation or 

transformation in India. The secular institutions, ideas and conceptions have 

complete by molded the concept of religion and its ideas. Thus there was a 

transformation from “shastric” to modern law in course of time.Thus Indian 

Judiciary has also contributed to the modernization of Hindu Religion. Apart from 

all the efforts made during the British Legal System, the first was made by the 

Supreme Court of India in 1966. 

 

In Sastri Yagna purushhadarji V. Muldas Bhundardas Vaishya 
38

where the 

Supreme Court defined the nature and boundaries of Hinduism. 

 

The main argument by the satsangis was that they are a religion distinct and 

separate from the Hindu religion and consequently outside the scope of the 

Bombay Act. The question before the supreme court was whether the Bombay 

High Court was right in holding swaminarayan sampradaya sect to which the 

appellants belong is not a religion distinct and separate from the Hindu religion 

and that the temples belonging to the said sect do come within the provisions of 

                                                
36 See Article 25 of the Constitution. 
37  Marc Galanter “ Law & Society in Modern India”, Oxford University Press Delhi 1992 at Pp 

1X1 
38 AIR 1966 SC 1119 
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the Bombay Hindu Places of Public Worship (Entry Authorization) Act 1956. In 

the judgment Supreme Court went through different facets of Hindu religion. The 

Supreme Court considered Hinduism from three different stand points. Firstly, the 

court described Hinduism as a way of life. Secondly from and analytical point of 

view the court is identified some basic concepts such as acceptance of Vedas as 

the highest authority in the religious philosophical matters, rebirth and 

preexistence etc was pointed out as the basic tenet of Hinduism. Court again came 

to the conclusion that the ultimate aim of diverse views on Hindu religion is to 

attain ultimate goal, the liberation of the soul and Moksha. 

 

It was held by the Supreme Court by enacting sec. 3 of the above Act the Bombay 

legislature did not intend to invalidate the traditional and conventional manner in 

which the act of actual worship of the deity is allowed to be performed only by 

the authorized pujaris and by no other devotee entering the temple for darshan. 

The main objects of the section  is to establish complete social equality between 

all section of the Hindus in the matter of worship specified by section  3 and so 

the apprehension that it would destroy the right conferred by article 26 (b) on the 

devotee of a particular sect must be held to be misconceived. Section 3 cannot 

therefore, held to be ultra vires on the ground of contravention of Article 26(b) of 

the constitution. Thus it was a move by the honorable Supreme Court to 

harmonize and modernize the Hindu religion. 

 

Another contested issue is the question of the very definition of the term religion. 

The constitution leaves it undefined and it has been the job of the Supreme Court 

to accord it a definition as and when it was deemed essential. However, the 

definitions of the Court have been contradictory and opposing. Defining as to 

what constitutes religion, Justice Mukherhjea, in Shirur Mutt case,
39

  says: What 

constitutes the essential part of religious is primarily to be ascertained with 

                                                
39 The Commissioner, Hindu Religious Endowments, Madras  v.  Shri Lakshamindra Tirtha 

Swamiar of Shirur Matt,  AIR 1954, SC 282. 
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reference to the doctrine of the religion itself. If the tenets of any religious sect of 

any Hindu religion prescribe that offering of food should be given to the idol at 

particular hours of the day, that periodical ceremonies should be performed in a 

certain way at certain periods of time of the year or that there should be daily 

recitals of sacred texts or oblations to the sacred fire all these should be regarded 

as parts of religion and  the mere fact that they involve expenditure of money or 

employment of priests and servants or the use of marketable commodities would 

not make them all secular activities, partaking of a commercial economic 

character, all of them are religious practices and shall be regarded as matters of 

religion within the meaning of Article 26 (b).
40

The above definition given by the 

Supreme Court perceives of a definition wherein religious practices are to be 

followed in strict adherence to the doctrines of a religion. Whether the definition 

is good or bad or adequate or not within the scope of this paper. What needs to be 

appreciated is that the Supreme Court has attempted to remove the ambiguity that 

prevailed in the area of the definition of religion that the constitution itself has left 

conspicuously undefined. However, the above pattern of definition has not been 

consistently followed by the court itself. 

 

Speaking for the Supreme Court in Durgah Committee v Hussain Ali, 
41

  Justice 

Gajendragadkar reverses the above definition of religion set forth by Justice 

Mukherjea. Defining religion he says: Whilst we are dealing with this point it may 

not be out of place incidentally to strike a note of caution and observe that in 

order that the practices in question should be treated as part of religion as its 

essential and integral part of religion or are apt to be clothed with religious from 

and may make a claim for being treated as religious practices within the meaning 

of Article 26. Similarly even practices through religious may have sprung from 

merely superstitious belief and may in that sense be extraneous and unessential 

accretions to religion itself. Unless such practices are found to constitute an 

                                                
40 Ibid,  p. 300. 
41 AIR 1961 SC 1402 
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essential and integral part of religion their claim for the protection under Article 

26 may have to be carefully scrutinized, in other words, the protection must be 

confined to such religious practices as are essential and an integral part of it and 

no other.
42

 

 

 The definition runs in contravention to the above doctrine based religion 

given by Justice Mukherjea. However, this definition given by Justice 

Gajendragadkar is reformist in nature and it is important to note that the 

definition attempts to remove the unnecessary accretions that may cling to 

religious faiths of people. It is not attempted here to sit over judgment in the 

veracity of the definition. What is to be noted is that there is an attempt by the 

Supreme Court again and again to remove the anomalies that have come in the 

question of religion. All these ambiguities have appeared in the issue of 

religion time and again for two reasons. One, the absence of a definition to the 

term religion and secondly, the absence of a “wall of separation between the 

Church and the State” which the American Constitution has defined quite 

clearly. The Supreme Court of India has often risen to the occasion to remove 

these confusions thus providing the required leadership in the sensitive area of 

religion. 

 

In N Adithayan v The Travancore Devaswom Board and Others
43

  Supreme Court 

has directly gone to modernize Hindu religion. The facts of the case is as follows; 

The appellant claims himself to be a malayali Brahmin by community and a 

worshipper of the kongorarpilly neerikkode siva temple at alangad village in 

Ernakulam district, Kerala state. The administration of the temple vest with 

travancore devaswam board, a statutory body created under the travancore Cochin 

Hindu religious institutions Act 1950. One Sri. K.K. Madhavan Potty was working 

as temporary shanthikkaran at this temple, but due to complaints with reference to 

                                                
42 Ibid. 
43  Ibid. 
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his performance and conduct his services were not regularized. In his place the 

third respondent who figured at rank number 31 in the list prepared on 28/4/93 was 

ordered to be appointed as a regular shanthikkaran and the devaswam 

commissioner also confirmed the same on 20/9/93, the second respondent did not 

allow him to join in view of a letter said to have been received from the head of the 

vazhamprambu mana for the reason that the third respondent was a non Brahmin.  

The devaswam commissioner replied that since the rules regulating the 

appointment is not restricted to non Brahmins as shantikkaran the appointment was 

in order and directed the second respondent to allow him to join and perform the 

duties. 

 

The main grievance and the ground of challenge in the writ petition filed in 

the high court was that the appointment of a non brahminshanthikkaran for the 

temple, offends and violates the alleged long followed mandatory custom and 

usage of having only Malaya Brahmins for such job or performing pujas in 

temples and this denied the right of the worshippers to practice and proffes 

their religion in accordance with its tenets and manage the religious affairs as 

secured under article 25 and 26 of the constitution. 

 

The question that came in front of the court in this case was as whether a non-

brahmin could be permitted to function as santhikaran of a temple dedicated to 

Lord Shiva. Although this was not the practice, being a domain of the brahmins 

generally, the Supreme Court reversed the long standing tradition and held that a 

non-Brahmin could function as the Santhikaran if he was otherwise well-versed 

with the rituals and practices necessary for the conduct of duties. This is a 

remarkable judgment in it that it was long-standing ramifications of modernizing 

the Hindu religion and have in the long run the effect of removing the caste 

practices from the fold of Hindu religion. Thus the Supreme Court has stepped in 

sensitive areas to cure various social menace imbued in the social life of India. 
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Conclusion 

 

The article has attempted to make a brief survey of the leadership role that the 

Supreme Court of India has played in the various facets of Indian social life. 

Starting with the case of foreigners in distress who flee to safety in India as 

refugees, to the internally displaced millions within India, from the case of fast 

developing environment to the trauma of working women or the sensitive areas of 

religion, the Supreme Court of India has done its necessary due to correct the 

situation and provide respite to the people in distress. In most of the occasions, the 

Supreme Court has successfully lived up to the expectation of the people and has 

rightly exercised its mandate given by the constitution. It however, had to often 

supersede the traditional role that it was expected to play and this, the court has 

done, taking note of an insensitive legislature or the executive. 

 

One of the potent weapons used by the Supreme Court in some of such cases, 

especially in the case of environmental concerns, is Public Interest litigation. 

Traditionally, a person moving the Supreme Court was required to have a specific 

locus in the case, meaning that the person so doing ought to have been an 

aggrieved partly directly by the wrong complained of. The Supreme Court made 

this issue of representative standing clear in Judges Transfer Case in 1981
44

. The 

Supreme Court ruled: 

 

It may therefore now be taken  as well established that where a legal 

wrong or legal injury is caused to a person or to determine class of 

persons by reasons of violation of any constitutional or legal right  or any 

burden is imposed in contravention of any constitution of any 

                                                
44 AIR 1982 SC 149, 194. 
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constitutional of legal provisions or without authority of law or any such 

legal wrong or legal injury or legal burden is threatened and such person 

or determine class of persons is by reason of poverty, helplessness or 

disability or socially or economically disadvantaged position, unable to 

approach the court for relief, any member of the public can maintain an 

application for an appropriate direction, order or writ in the High Court 

under Article 226 and in case any fundamental right of such person or 

determine class of persons,  in this court  under Article 32, seeking 

judicial redress for the legal wrong or injury caused to  such person or 

determinate class of persons.  

 

Thus any member of the society who notices any wrong inflicted upon one or any 

class of persons could move the appropriate courts, praying for redressal. This is 

an important development in the justice imparting process. The Supreme Court 

has gone further ahead in the issues of social concerns. At times the Supreme 

Court has treated newspaper reports and letter written by individuals as public 

Interest Petition cases and passed appropriate orders in the concerned cases. The 

role of the Supreme Court in such areas of importance therefore has been 

profound. The Supreme Court therefore has rightly remained the defender of 

peoples’ rights, the Custodian of the Constitution and the watchdog of the 

government functions. In the recent days the Supreme Court is actively taking 

part in ensuring the rule of Law in areas where it has felt that the government has 

erred. One recent case is that of the Best Bakery Trial where the failure of the 

Gujarat government in punishing the perpetrators of the Best Bakery murder. The 

Supreme Court has gone to the extent of warning the Gujarat government to quit, 

if it could not ensure the punishment of the guilty and ensure the rule of law in the 

state. This is an exemplary trend at a time when the executive has failed to deliver 

its constitutional duty towards the people. With all the above and much more that 

the active Supreme Court of India has been delivering, it can be rightly concluded 
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that the Supreme Court is the rightful guardian of the people and the defender of 

their rights and the custodian of Constitution of India. 

-------------------------------------------------------------------------------------------------- 

 

 

 

 

 

 

 

 

 


